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United States Court of Appeals for the 
District of Columbia 


a. In the District Court of the United States for 
the District of Columbia. 

Equity No. 67568 

Resources Corporation International, a body corporate, 

Plaintiff , 

vs. 

Securities and Exchange Commission, and William 0. 
Douglas, George C. Mathews, Jerome N. Frank, 
Robert E. Healy, and John W. Hanes, Members of the 
Securities and Exchange Commission, Defendants . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 In the District Court of the United States for 

the District of Columbia. 

Holding an Equity Court. 

Equity No. 67,568 

Resources Corporation International, a body corporate, 
333 North Michigan Avenue, Chicago, Illinois. Plain¬ 
tiff, 

vs. 

Securities and Exchange Commission, and William 0. 
Douglas, George C. Mathews, Jerome N. Frank, 
Robert E. Healy, and John W. Hanes, Members of the 
Securities and Exchange Commission, 18th Street and 
Pennsylvania Avenue, N. W., Washington, D. C. De¬ 
fendants. 
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RESOURCES CORPORATION INTERNATIONAL VS. 


Bill of Complaint . 

Filed Jul 5 1938 

To the District Court of the United States for the Dis¬ 
trict of Columbia: 

The bill of complaint of the plaintiff, Resources Corpora¬ 
tion International, shows unto the Court as follows: 

1. The plaintiff, Resources Corporation International, is 
a body corporate, duly organized and existing under and 
pursuant to the laws of the State of Delaware, having its 
office and principal place of business in the City of Chicago, 
in the State of Illinois, and at the present time is, and during 
all the times hereinafter referred to, has been engaged in 
business as the owner of capital stock of various bodies 
corporate organized under the laws in force in the United 

States of America and in the Republic of Mexico, 
2 owming timber and ranch lands in the Republic of 
Mexico, and holding and owning contracts for the 
acquisition of certain other timber lands situate in the Re¬ 
public of Mexico, and in the sale, lease and disposition of 
such land and properties and the timber thereon, in the 
Republic of Mexico. 

2. The defendant, Securities and Exchange Commission 
(hereinafter sometimes referred to as the “Commission”), 
is an administrative agency of the United States Govern¬ 
ment, created by Act of Congress, approved June 6, 1934 
(15 U. S. C. A., Section 78d), amendatory of Act of Con¬ 
gress approved May 27, 1933 (15 U. S. C. A., Section 77), 
known as the “Securities Act of 1933”, and has its principal 
office in the District of Columbia; said Securities and Ex¬ 
change Commission has conferred upon it certain powers 
and authority, and has imposed upon it certain duties and 
responsibilities by the Acts of Congress aforesaid, which 
are hereinafter more particularly referred to. 

The defendent, William 0. Douglas, is a member and 
Chairman of the said Securities and Exchange Commission, 
and the defendants, George C. Mathews, Jerome N. Frank, 
Robert E. Healy and John W. Hanes, are members of said 
Commission; and said individual defendants are sued herein 
as members of and exercising the functions of the said 
Securities and Exchange Commission. 

3. This is a suit in equity which arises under the Consti¬ 
tution and laws of the United States, and is brought by the 
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plaintiff for the purpose of enjoining and restraining the 
defendants from usurping and purporting to exercise power 
and authority not vested in or conferred upon them by the 
laws of the United States, and from illegally, arbi- 

3 trarily and capriciously attempting to enforce the 
laws of the United States, and to enjoin and restrain 

the said defendants from adopting, promulgating and at¬ 
tempting to enforce regulations which are without warrant 
in law and which are illegal, unreasonable, arbitrary and 
capricious, the enforcement of which deprive the plaintiff of 
its property and rights without due process of law, and in 
violation of its rights under the Constitution and laws of 
the United States; and to have vacated, cancelled, set aside 
and decreed null and void and of no effect, certain orders 
entered and proceedings entered upon and had by said Com¬ 
mission, as hereinafter more particularly set forth. 

4. Said “Securities Act of 1933”, as amended, provides 
for the regulation of the sale of securities by requiring the 
filing with the Securities and Exchange Commission of a 
registration statement and prospectus in substance and in 
form as set forth in said Act of Congress pursuant to the 
terms and conditions of said Act, and of the rules and regu¬ 
lations adopted and promulgated pursuant thereto by the 
Securities and Exchange Commission; that upon the filing 
of such registration statement and proposed prospectus the 
corporation proposing to issue such securities is made sub¬ 
ject to the regulatory control of the said Securities and Ex¬ 
change Commission in the manner and to the extent pre¬ 
scribed in said Act. 

5. Said “Securities Act of 1933”, as amended, further 
provides for the regulation of securities expected to be sold 
by an officer or person in control of the corporation, and 
subjects it to certain requirements and to the control of the 

Commission with respect, among other things, to 

4 publication of information pertaining to its business 
management and financial structure. 

6. The said “Securities Act of 1933”, as amended, pro¬ 
hibits, upon the imposition of severe penalties, any corpora¬ 
tion, officer or person in control of such corporation, broker 
or dealer selling any of such securities unless a registration 
statement has been filed with the said Commission and is in 
force and effect. 
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7. Said “Securities Act of 1933”, as amended, Section 8, 
Subsection (a) (15 U. S. C. A., Section 77h) provides: 

“The effective date of a registration statement shall be 
the twentieth day after the filing thereof” 

Subsection (b) provides: 

“If it appears to the Commission that a registration 
statement is on its face incomplete or inaccurate in any ma¬ 
terial respect, the Commission may, after notice by personal 
service or the sending of confirmed telegraphic notice not 
later than ten days after the filing of the registration state¬ 
ment, and opportunity for hearing (at a time fixed by the 
Commission) within ten days after such notice by personal 
service or the sending of such telegraphic notice, issue an 
order prior to the effective date of registration refusing to 
permit such statement to become effective until it has been 
amended in accordance with such order” 

Subsection (d) provides: 

“If it appears to the Commission at any time that the 
registration statement includes any untrue statement of a 
material fact or omits to state any material fact required to 
be stated therein or necessary to make the statements there¬ 
in not misleading, the Commission may, after notice by per¬ 
sonal service or the sending of confirmed telegraphic notice, 
and after opportunity for hearing (at a time fixed by the 
Commission) within fifteen days after such notice by per¬ 
sonal service or the sending of such telegraphic notice, is¬ 
sue a stop order suspending the effectiveness of the regis¬ 
tration statement”. 

8. On February 28, 1938, the plaintiff, Resources Cor¬ 

poration International, files with the defendant, 
5 Securities and Exchange Commission, at its office in 
the City of Washington, District of Columbia, a cer¬ 
tain registration statement, accompanies by a proposed 
prospectus for the registration of 35,000 shares of its com¬ 
mon or equitable capital stock, owned by Harper S. Hoover, 
its Chairman of the Board of Directors and Treasurer, 
which said registration statement and accompanying pros¬ 
pectus and documents contained financial statements, 
schedules, data and information in conformity with the 
“Securities Act of 1933”, as amended, and the rules and 
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regulations adopted and promulgated by the Securities and 
Exchange Commission; that no notice that the said regis¬ 
tration statement was incomplete or inaccurate in any ma¬ 
terial respect or otherwise deficient was served by said 
Commission upon plaintiff within ten days after the filing 
thereof as required by Section 8 (b) of said Securities Act 
(15 U. S. C. A., Section 771i (b), and that pursuant to Sec¬ 
tion 8 (a) of said Act, the said registration statement should 
have become effective on the twentieth day after the filing 
thereof. 

9. On March 21, 1938, plaintiff received a telegraphic 
communication from the defendant, Securities and Ex¬ 
change Commission, advising it that pursuant to Section 
(d) of the Securities Act of 1933, as amended, “notice is 
hereby given that upon examination of the registration 
statement of Resources Corporation International hied 
February 28, 1938, File Number 2-3612 it appears to the 
Securities and Exchange Commission that such statement 
includes untrue statements of material facts and omits to 
state material facts necessary to make the statements there¬ 
in not misleading”, and further advised plaintiff that 

6 as to certain items enumerated therein, the pros¬ 
pectus and certain named exhibits were deficient in 
that they failed to meet the requirements of Section 7 of the 
Act, and that opportunity for hearing in the matter would 
be given at the office of the Commission in Washington, 
D. C., at ten o’clock a. m., on Tuesday, April 5, 1938, a copy 
of said telegraphic communication, dated May 21, 1938, is 
attached hereto, marked Plaintiff’s Exhibit “A” and 
prayed to be taken and read as a part hereof. 

10. On March 22, 1938, there was served on plaintiff by 
the defendant, Securities and Exchange Commission, a 
certain paper entitled “Statement of matters to be con¬ 
sidered at a hearing scheduled for April 5, 1938”, In the 
Matter of the Registration Statement of Resources Cor¬ 
poration International, File 2-3612, before the Securities 
and Exchange Commission, setting forth that the registra¬ 
tion statement of plaintiff “appears to include untrue state¬ 
ments of material facts and omits to state material facts re¬ 
quired to he stated therein and material facts necessary to 
make the statements therein not misleading”, as more par¬ 
ticularly enumerated and designated therein, copy of which 
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is attached hereto, marked Plaintiff’s Exhibit “B”, and 
prayed to be taken and read as a part hereof. 

11. On April 2, 1938, plaintiff, by its counsel, filed with 
said Commission its certain motion to make more definite 
and certain the statement of the matters to be considered at 
the hearing scheduled for April 5, 1938, which had been 
served on it by said Commission on March 22,1938, in order 
to enable plaintiff to properly and adequately prepare and 

present matters in defense at said hearings, all of 

7 which is more particularly shown by a copy of said 

motion, which is attached hereto, marked Plaintiff’s 

Exhibit “C”, and prayed to be taken and read as a part 
hereof; and on April 4, 1938, said motion of plaintiff to 
make more definite and certain was by the Commission 
denied, a copy of said order of the Commission denying said 
motion is likewise attached hereto, marked Plaintiff’s Ex¬ 
hibit “D”, and prayed to be taken and read as a part 
hereof. 

12. On March 28, 1938, plaintiff was notified by telegram 
by the defendant, Securities and Exchange Commission, 
that the hearing previously scheduled to be held at the office 
of the Commission in Washington, D. C., on April 5, 1938, 
In the Matter of the Registration Statement of Resources 
Corporation International, File No. 2-3612, had been trans¬ 
ferred from Washington, D. C., and would be held at the 
office of said Commission in Chicago, Illinois, at ten o ’clock 
a. m., April 5, 1938; on March 31, 1938, plaintiff requested 
a continuance of said hearing; on April 1st the said Com¬ 
mission advised plaintiff that a continuance of said hearing 
would be granted, provided plaintiff and the Chairman of 
its Board of Directors, Harper S. Hoover, would stipulate 
that no capital stock of the company would be sold or offered 
for sale pending said proceedings; thereupon on April 2nd, 
plaintiff and said Harper S. Hoover, Chairman of its Board 
of Directors, stipulated and agreed with said Commission 
that none of the capital stock of plaintiff would be sold or 
offered for sale by them or either of them, pending the de¬ 
termination of said proceedings, and on April 4, 1938, the 
said Commission continued the said hearing to April 19, 

1938. 

8 13. Pursuant to said notice of March 28,1938, and 

the order of said Commission continuing the date for 
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hearing as aforesaid, plaintiff appeared before Henry Fitts, 
trial examiner of the defendant, Securities and Exchange 
Commission, at the office of said Commission in Chicago, 
Illinois, on April 19, 1938, at which time hearing was be¬ 
gun In the Matter of the Registration Statement of Re¬ 
sources Corporation International, File No. 2-3612, and said 
hearings were continued from day to day to and including 
April 30, 1938; that at said hearings oral testimony was ad¬ 
duced, and books, records, documents and papers were of¬ 
fered in evidence by the defendant, Securities and Exchange 
Commission for the purpose of endeavoring to prove that 
the said registration statement, filed by plaintiff as afore¬ 
said with the said Commission, contained untrue statements 
of material facts and omitted to state material facts re¬ 
quired to be stated therein, and material facts necessary to 
make the statements therein not misleading; that the tran¬ 
script of the testimony and proceedings of said hearings 
comprises more than one thousand pages, and more than 
one hundred exhibits were offered in evidence; that at the 
conclusion of said hearings on April 30, 1938, Henry Fitts, 
trial examiner of said Commission, who had conducted said 
hearings, ordered and directed that the continuation of 
said hearings be transferred to the office of the said Com¬ 
mission at Washington, D. C., to be resumed upon notice; 
thereafter, on May 5, 1938, the defendant, Securities and 
Exchange Commission, caused notice to be served upon 
plaintiff that the said hearings would be resumed on May 
16,1938, at ten o ’clock a. m., at the offices of the said 
9 Commission, in the City of Washington, District of 
Columbia. 

14. On or about April 14, 1938, the defendant, Securities 
and Exchange Commission, issued and caused to be served 
upon the plaintiff and its officers certain subpoenas duces 
tecum, commanding them and each of them, to appear be¬ 
fore Henry Fitts, trial examiner of said Commission, at its 
office in Chicago, Illinois, on the 19th day of April, 1938, to 
testify and bring with them books, records, documents and 
papers of plaintiff, as well as books, records, documents 
and papers of the individual officers of plaintiff, and that 
plaintiff and its officers, in obedience to said subpoenas 
duces tecum, appeared and produced, and made available to 
the said Commission and its trial examiner, attorneys and 
employees, said books, records, documents and papers of 
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plaintiff and its said officers, notwithstanding the fact that 
the said subpoenas duces tecum, because of their lack of 
definiteness and particularity were illegal and subject to a 
motion to quash because they constituted “a fishing expe¬ 
dition * * * for the chance that something discreditable 
might turn up”, copy of one of said subpoenas duces tecum 
directed to Harper S. Hoover is attached hereto, marked 
Plaintiff’s Exhibit “E”, and prayed to be taken and read 
as a part hereof. 

15. At the conclusion of said hearings on April 30, 1938, 
plaintiff and its officers, by its counsel, requested the return 
of all books, records, documents and papers of plaintiff and 
its officers which had been produced before said Henry 

Fitts, trial examiner of said Commission in obedi- 
10 enee to said subpoenas duces tecum, but that the said 

Henry Fitts, trial examiner, denied said request, and 
ruled that the said books, records, documents and papers 
should remain in the possession and custody of the said 
Commission at its office in Chicago, Illinois, until the same 
could be copied or photostated, and that the said copying or 
photostating should be done expeditiously; that the said 
ruling of said trial examiner of said Commission, denying 
said motion of plaintiff and its officers, and directing the re¬ 
tention by said Commission of said books, records, docu¬ 
ments and papers was made notwithstanding the objection 
of counsel for plaintiff; and said books, records, documents 
and papers were retained in the possession and custody of 
the said Commission. 

16. On May 9, 1938, plaintiff filed before said Commis¬ 
sion its certain motion for the return of the books, records, 
documents and papers of plaintiff and its officers which had 
theretofore been produced in obedience to the subpoenas 
duces tecum aforesaid, and which had, by order and direc¬ 
tion of the said trial examiner of said Commission at the 
conclusion of the hearings in Chicago, Illinois, on April 30, 
1938, been ordered to be retained in the possession and 
custody of said Commission, for the reasons, among others, 
that plaintiff required said books, records, documents and 
papers in the conduct of its business, and that it was neces¬ 
sary and essential that plaintiff should have possession of 
said books in order properly to present its evidence in the 
hearings which were then ordered to be resumed in Wash- 
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ington, D. C., on May 16, 1938, and that the action of the 
said Commission and the order of the said Trial Examiner 
of said Commission directing that the said books, 

11 records, documents and papers be impounded, was 
without warrant or authority in law, and in violation 

of the rights of plaintiff and its officers under the Constitu¬ 
tion and laws of the United States, and plaintiff further- 
moved for a continuance of said hearings before said Com¬ 
mission which were then set for May 16, 1938, copy of said 
motion is attached hereto, marked Plaintiff’s Exhibit “F”, 
and prayed to be taken and read as a part hereof; on May 
10, 1938, the said Commission entered an order denying 
plaintiff’s motion for a continuance of the hearing which 
was then set for May 16, 1938: and in ruling on the motion 
of the plaintiff for the return of the books, records, docu¬ 
ments and papers, the order entered by the said Commis¬ 
sion recites that said Commission “instructed that the books 
and records of the registrant be returned at the earliest pos¬ 
sible moment, which should not be later than the latter part 
of this week”, copy of which said order is attached hereto, 
marked Plaintiff’s Exhibit “G”, and prayed to be taken and 
read as a part hereof; thereafter, on May 23, 1938, at about 
the hour of three-fifty p. m., when plaintiff’s officers and 
counsel were about to leave Chicago to appear before said 
Commission in a certain hearing to be held by it at ten 
o’clock a. m. on May 24, 1938, (which said hearing is here¬ 
inafter more particularly referred to) a portion of the 
said books, records, documents and papers were returned to 
plaintiff; thereafter on .June 24, 1938, another portion of 
said books, records, documents and papers were returned to 
plaintiff, but that photostatic copies of said books, records, 
documents and papers were made and retained by 

12 said Commission; that the seizure and retention by 
said Commission of the books, records, documents 

and papers of plaintiff and its officers, and the making and 
retention of photostatic copies thereof, is without warrant 
or authority in law, is illegal, arbitrary, unreasonable and 
capricious, and constitutes a deprivation of the rights of 


plaintiff and its officers under the Constitution and laws of 


the United States. 


17. Plaintiff further avers that the said 

the said Honrv Fitts, trial examiner of 
« 


hearings before 
the defendant, 
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Securities and Exchange Commission in Chicago, Illinois, 
beginning April 5, 1938, and continuing to April 19, 1938, 
were conducted by said trial examiner, and the attorneys 
appearing for and representing said Commission, in a man¬ 
ner not permitted by law, and without regard to the rights 
of plaintiff, as a result of which much immaterial, irrelevant, 
impertinent and illegal evidence, oral and documentary, 
was offered and received and made a part of the record 
thereof, notwithstanding the repeated objections and pro¬ 
testations of counsel appearing for plaintiff at said hear¬ 
ings ; that many matters wholly unrelated to the issues nor 
properly cognizable before said trial examiner, and con¬ 
cerning which plaintiff had no advance notice, were offered 
and received in evidence; that no proper opportunity was 
afforded said counsel for plaintiff to cross-examine wit¬ 
nesses called to testify by the said Commission; that wit¬ 
nesses so called to testify, particularly those who were 
officers of plaintiff, were denied an opportunity to explain 
and clarify many of their answers to questions propounded 
to said witnesses by the attorneys for said Commission, 
and that the said Henry Fitts, trial examiner of said 
13 Commission, during the course of said hearings, by 
the conduct thereof and by his rulings and comments, 
clearly indicated that he was prejudiced against the plain¬ 
tiff and its officers and employees, and that by reason of all 
of which plaintiff was deprived of a fair and impartial hear¬ 
ing before said trial examiner of said Commission. 

18. Plaintiff further avers that the said hearings were 
so conducted by said trial examiner as to constitute a “fish¬ 
ing expedition” into the affairs of plaintiff and its officers; 
that upon said trial examiner ordering the said books, rec¬ 
ords, documents and papers of plaintiff and its officers, 
which had been produced in obedience to the subpoenas 
duces tecum aforesaid, should be impounded and retained 
in the possession and custody of said Commission, counsel 
for plaintiff inquired of said trial examiner how plaintiff 
would be able to conduct its business, and to make any 
requisite entries in its books from day to day in the tran¬ 
sactions of its business without the possession of its said 
books, to which said trial examiner replied, “You may ask, 
but I don’t believe it is incumbent upon me to answer”; 
that in addition thereto, in the course of said hearings, after 
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repeated objections had been made by counsel for plaintiff 
to the introduction of irrelevant, impertinent and ex¬ 
traneous matter, the said trial examiner openly declared 
that “the whole field of investigation is involved in the 
books”, and as plaintiff verily believes, and therefore avers, 
meaning thereby that the said books, records, documents 
and papers of plaintiff and its officers which had been im¬ 
pounded by said Commission, would be subjected to search¬ 
ing investigation in the nature of “fishing expedi- 

14 tions”, wholly unrelated to the issues and not 
properly or legally cognizable before said trial ex¬ 
aminer; that prior to the beginning of said hearings be¬ 
fore said trial examiner and during the course thereof, the 
defendant, Securities and Exchange Commission caused to 
be prepared and distributed to the public press and news¬ 
papers for publication untrue, unfounded, incomplete, mis¬ 
leading, erroneous and scurrilous press releases with re¬ 
spect to the evidence which was expected to be adduced by 
said Commission in said hearings, and with respect to the 
business and affairs of the plaintiff and its officers and 
directors for the purpose and with the intent, as plaintiff 
verily believes, and therefore avers, of causing plaintiff 
and its said officers and directors to be held in public dis¬ 
grace, contumely, and opprobrium, to impede, annoy and 
harass plaintiff and its officers and directors in the conduct 
of its lawful business, and to incite its shareholders to be¬ 
come fearful and apprehensive of their investments in the 
securities of plaintiff, and thereby to cause embarrassment, 
annoyances and difficulties to plaintiff and its officers and 
directors in the conduct of its said business; that the de¬ 
fendant, Securities and Exchange Commission, and its at¬ 
torneys, officers and agents, have caused to be made public 
details of the business and affairs of plaintiff, wholly unre¬ 
lated to any investigation which it is authorized and em¬ 
powered to conduct in respect to the said registration state¬ 
ment of plaintiff, and has caused to be given access to and 
copies of plaintiff’s lists of its stockholders to attorneys 
and others in no way connected with or employed by said 

Commission, or legally or properly entitled to obtain 

15 the same, and have violated the rights of plaintiff by 
causing photostatic and other copies to be made of 

its books, records, documents and papers, as well as those 
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of its officers, and by its action has caused the same to be 
made public documents, and thus made them accessible to 
persons not entitled thereto, to the injury and damage of 
plaintiff and its officers in violation of their rights under 
the Constitution and laws of the United States. 

19. On May 2, 1938, a certain cause of action entitled, 
“Magnus Brinkman and Anna Brinkman, Plaintiffs, v. 
Resources Corporation International, et al., Defendants, 
No. 38-C-6866, in the Circuit Court for Cook County, in the 
State of Illinois”, was filed in said Court, in which the 
plaintiff, among other things, prayed that a receiver of de¬ 
fendant, Resources Corporation International (plaintiff 
herein) be appointed by said Court; in said cause, a cer¬ 
tain motion was made by the plaintiff therein for the ap¬ 
pointment of a receiver, which said motion was, by said 
Court, continued to May 10, 1938; thereafter, the said mo¬ 
tion of plaintiff in said cause for the appointment of a re¬ 
ceiver was set for hearing on May 26. 1938, before the 
Honorable Michael Feinberg, Judge of said Circuit Court 
of Cook County, State of Illinois, and on said May 26,1938, 
the plaintiff therein, by leave granted by said Court, filed 
an amended petition for the appointment of a receiver, and 
thereupon the hearing on said amended petition was, by 
said Court, continued until June 7,1938; that subsequently, 
one of the Judges of said Circuit Court of Cook County, 
Illinois, of his own motion further continued said hearing 

to June 24, 1938, and subsequently, the hearing on 
16 the said motion for the appointment of a receiver 

was, by said Court, further continued to July 8, 
1938, and is now set for hearing and is expected to be heard 
on said July 8, 1938. 

20. Plaintiff is informed and believes and upon such in¬ 
formation and belief avers, that the defendant, Securities 
and Exchange Commission, and its agents and employees, 
has aided and encouraged the said Magnus Brinkman and 
Anna Brinkman to institute against the plaintiff herein the 
proceeding in equity in the aforementioned cause of action 
pending and undetermined in the said Circuit Court of Cook 
County, Illinois, seeking, the appointment of a receiver of 
plaintiff herein, and that said Commission, and its agents 
and employees, for some time have been and are now en¬ 
gaged in a campaign of coercing, intimidating and frighten- 
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ing the shareholders of the plaintiff herein, and in making 
untrue, unfounded, misleading slanderous and scurrilous 
statements respecting plaintiff herein and its officers; and 
that since the said hearings were concluded before the trial 
examiner of the defendant, Securities and Exchange Com¬ 
mission on April 19, 1938, as aforesaid, the said Commis¬ 
sion and its agents and employees have attempted by sub¬ 
poenas and threats to intimidate the shareholders of the 
plaintiff herein, and to cause dissension and dissatisfaction 
among said shareholders and to cause said stockholders to 
lose faith in the honesty and integrity of the plaintiff herein 
and its officers, and to encourage said shareholders to 
institute suits and causes of action against the plaintiff 
herein and its officers and directors, many of which said 
actions are more particularly shown by the affidavits of 

LeRoy George Gordner, of Indianapolis, Indiana, 
17 Otto H. Budahn, of Waupun, Wisconsin, George E. 

Welson and Winifred Joyce Welson, of Beaver Dam, 
Wisconsin, Verne A. Trask, of County of Marion, State of 
Indiana, and Joseph M. Milner, of County of Marion, State 
of Indiana, photostatic copies of said affidavits are attached 
hereto, marked respectively, Plaintiff’s Exhibits 1, 2, 3, 4 
and 5, and prayed to be taken and read as a part hereof. 

21. Plaintiff further avers that notwithstanding the ac¬ 
tions and conduct of said Commission, and its agents and 
employees, by way of threats and intimidation as aforesaid, 
1986 shareholders of the plaintiff herein, holding and owning 
shares of its capital stock, representing more than 82 per 
cent of all of the outstanding capital stock of the plaintiff 
herein (exclusive of the capital stock held and owned by 
Harper S. Hoover, its principal shareholder), have signed 
statements expressing their faith in the honesty and in¬ 
tegrity of the plaintiff and its officers and satisfaction with 
and confidence in the conduct and management of the busi¬ 
ness and affairs of plaintiff herein, a photostatic specimen 
copy of one of said statements is attached hereto, marked 
Plaintiff’s Exhibit “H”, and prayed to be taken and read 
as a part hereof. 

22. After the filing on May 2, 1938, of the bill of com¬ 
plaint in the aforesaid cause of action entitled, “Magnus 
Brinkman and Anna Brinkman, Plaintiffs, v. Resources 
Corporation International, Defendant, No. 38-C-6866, in the 
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Circuit Court of Cook County, Illinois’’, plaintiff herein on 
May 9, 1938, filed with the defendant, Securities and Ex¬ 
change Commission, a motion for the continuance for 

18 at least thirty days of the hearings which were then 
set before said Commission for May 16,1938; in said 

motion for a continuance plaintiff herein stated, among 
other things, that the books, records, documents and papers 
which had theretofore been produced by it and its officers 
in obedience to the subpoenas duces tecum issued and 
caused to be served by said Commission, had not been re¬ 
turned to it by said Commission, and that without having 
its books, records, documents and papers, plaintiff was un¬ 
able to obtain facts and information necessary and essen¬ 
tial for the presentation of its case in the hearings before 
said Commission, and that it should be afforded an oppor¬ 
tunity so to prepare its case before being required to pro¬ 
ceed further with said hearings. 

As a further reason for granting of said motion for a 
continuance, plaintiff herein, in its said motion, stated that 
a bill of complaint, praying for the appointment of a re¬ 
ceiver had been filed against it in the aforementioned cause 
of action entitled, “Magnus Brinkman and Anna Brink- 
man, Plaintiffs, v. Resources Corporation International, 
Defendants, No. 38-C-6866, in the Circuit Court of Cook 
County, Illinois”, and that in the event a receiver should be 
appointed in said cause of action, the registration of the 
capital stock of the plaintiff herein, as prayed in the regis¬ 
tration statement which had theretofore been filed by it 
before the Securities and Exchange Commission, would be 
useless and of no value; and that in the event that the peti¬ 
tion for the appointment of a receiver in the above entitled 
cause should be denied, the fact that such a petition for the 
appointment of a receiver had been so filed would be 

19 a material fact which should be disclosed in the said 
registration statement, and that, therefore, it would 

be necessary that it be so amended, and by reason of the 
facts stated in said motion for a continuance, the said hear¬ 
ings which were then set for May 16, 1938, should be post¬ 
poned to await the disposition of the motion for the appoint¬ 
ment of a receiver in the aforementioned cause of action; 
said motion of plaintiff for a continuance further repre¬ 
sented to the said Commission that a material portion of 
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the evidence necessary to be presented by plaintiff herein 
in the presentation of its case in the hearings before said 
Commission consisted of records and other evidence which 
were in the Republic of Mexico; that an effort had been 
made by plaintiff to obtain such evidence, and while some of 
it had been obtained, a material part thereof was unavail¬ 
able, due to delays in transportation in remote parts of the 
Republic of Mexico, and that plaintiff would be materially 
prejudiced in the hearing before said Commission if it were 
not afforded an opportunity to secure such evidence before 
resuming such hearings, a copy of which said motion is at¬ 
tached hereto, marked Plaintiff’s Exhibit “I”, and prayed 
to be taken and read as a part hereof. 

23. Upon consideration of the motion of plaintiff afore¬ 
said the said Commission on May 11,1938, entered an order 
continuing the said hearings before said Commission of 
May 31, 1938, copy of which said order is attached hereto, 
marked Plaintiff’s Exhibit “J”, and prayed to be taken 
and read as a part hereof. 

24. Plaintiff further avers that because of the 
20 general newspaper publicity of the character here¬ 
inbefore set forth, attendant upon and during the 
hearings before said Henry Fitts, trial examiner of said 
Commission, in Chicago, Illinois, between April 19 and 
April 30, 1938, and the filing of the bill of complaint in the 
cause of action entitled, “Magnus Brinkman and Anna 
Brinkman, Plaintiffs, v. Resources Corporation Interna¬ 
tional, et al., Defendants, No. 38-C-6866, in the Circuit 
Court of Cook County, Illinois”, seeking the appointment 
of a receiver for the plaintiff herein as aforesaid, together 
with the growing political unrest in the Republic of Mexico 
where the lands and properties controlled by plaintiff are 
situated, as hereinbefore more particularly set forth, the 
market value of the securities of plaintiff herein has de¬ 
preciated from approximately $11 per share to $1.75 to 
$2.50 per share; that the registration statement filed by 
plaintiff with said Commission provided that the 35,000 
shares of the capital stock of plaintiff sought to be regis¬ 
tered should be sold to the public at $11 per share; and by 
reason of the decline in the market value of said shares, 
plaintiff and the said Harper S. Hoover, in whose behalf 
such shares were sought to be registered, determined that the 
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registration of said shares was no longer desired, and that 
if said shares were registered and said registration state¬ 
ment should become effective, neither the said 35,000 shares 
of the capital stock of the plaintiff herein, held and owned 
as aforesaid, nor any part thereof, could be sold at a price 
at which the owner thereof was willing to sell the same; 
and that the necessary costs and expenses which would be 
incurred by plaintiff by proceeding with the said hearings 
before said Commission would not be warranted or 

21 justified, since the said securities could not be sold 
at the price of $11 per share, stated in the registra¬ 
tion statement which plaintiff sought to have registered 
with said Commission, as the prevailing market price for 
said shares at that time was not in excess of $2.50 per share. 

25. Plaintiff having learned of the improper actions and 
conduct of the agents and representatives of the defendant, 
Securities and Exchange Commission, as hereinbefore set 
forth, through its counsel, made complaint to said Commis¬ 
sion respecting the manner in which the hearings on the 
said registration statement of plaintiff had been thereto¬ 
fore conducted by Henry Fitts, trial examiner of said Com¬ 
mission, in Chicago, Illinois, between April 19 and April 
30, 1938, and protested against the action and conduct of 
the investigators and agents of said Commission in their 
endeavors to influence, coerce and intimidate the share¬ 
holders of plaintiff, as hereinbefore set forth; that upon 
said complaint and protest being made by said counsel of 
plaintiff to two of the members of said Commission, (the 
defendant, William O. Douglas, and the defendant, George 
C. Mathews, Chairman and member thereof, respectively) 
it was suggested to counsel for plaintiff by one or both of 
said members of the said Commission that in view of the 
facts and circumstances, which had been related to said 
defendants by the said counsel of plaintiff, that the plain¬ 
tiff file a formal application for the withdrawal of the regis¬ 
tration statement which theretofore had been filed by it with 
said Commission, and respecting which hearings had been 
theretofore conducted, as hereinbefore mentioned; acting 
on the said suggestion, made as aforesaid, that plain- 

22 tiff file an application for withdrawal of said regis¬ 
tration statement, plaintiff, on May 19,1938, filed its 

formal application in the office of the defendant, Securities 
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and Exchange Commission for the withdrawal of the said 
registration statement, and on said date plaintiff was noti¬ 
fied by said Commission that the said application for with¬ 
drawal should be amended to conform with the requirements 
of Rule 960 of said Commission so as to disclose the reasons 
forming the basis for the said application for withdrawal of 
said registration statement, and that a hearing would be 
had before the trial examiner of said Commission at ten 
o ’clock a. m. on May 24, 1938, at the office of the said Com¬ 
mission in Washington, D. C., at which hearing plaintiff 
would be expected to adduce evidence bearing upon the 
question as to whether any securities of plaintiff had been 
sold under said registration statement since the filing 
thereof on February 28, 1938, as aforesaid. 

26. On May 23,1938, in compliance with the notice afore¬ 
said, plaintiff filed with said Commission its amended ap¬ 
plication for leave to withdraw the registration statement 
theretofore filed by it, and stated as grounds therefor that 
since the filing of the said registration statement on Febru¬ 
ary 28, 1938, a petition had been filed against the plaintiff 
herein in a certain cause of action entitled, “Magnus Brink- 
man and Anna Brinkman, plaintiffs, v. Resources Corpora¬ 
tion International et al., Defendants, No. 38-C-6866, in the 
Circuit Court for Cook County, Illinois”, praying for the 
appointment of a receiver of plaintiff herein; that the filing 
of said cause of action had the effect of depressing 
23 the market value of the capital stock of the plaintiff 
herein, so that until said cause of action had been dis¬ 
posed of, and the market value of the capital stock of plain¬ 
tiff herein had been restored to the approximate figure of 
$11 per share, stated in said registration statement, plain¬ 
tiff herein would receive no practical benefit from having 
the registration statement effective; that the filing of the 
bill of complaint for the appointment of a receiver, as afore¬ 
said, created a material change with respect to the offering 
proposed to be made under said registration statement 
which would require new matters to be set forth in said 
registration statement and in the accompanying prospectus; 
that the expropriation of certain oil properties in the Re¬ 
public of Mexico owned by American and British interests, 
and the uncertain political conditions then existing in said 
Republic of Mexico adversely affected the marketability as 
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well as the market value of securities based upon operations 
carried on in the Republic of Mexico, where the lands and 
properties controlled by plaintiff herein are situated, and 
that in the opinion of plaintiff herein, the securities desired 
to be sold under the registration statement could not be 
sold at the price at which the owner of the capital stock of 
plaintiff herein, for which registration was sought, was 
willing to sell or offer for sale; and that there had been no 
offer to sell or sales of securities of plaintiff herein under 
the said registration statement, and that no public offer¬ 
ings of securities would be made without compliance with 
the “Securities Act of 1933”, as amended, copy of which 
said application is attached hereto, marked Plaintiff’s Ex¬ 
hibit “K” and prayed to be taken and read as a part 
24 hereof. 

27. On May 24,1938, a hearing was held by the de¬ 
fendant, Securities and Exchange Commission, at its office 
in the City of Washington, District of Columbia, to con¬ 
sider the amended application of plaintiff filed May 23, 
1938, for the withdrawal of the said registration statement, 
at which time there were present, William 0. Douglas, 
Chairman, and Robert E. Healy, George C. Mathews and 
Jerome N. Frank, members of said Commission, and Henry 
Fitts, trial examiner of said Commission; and at said hear¬ 
ing before the said Chairman and members thereof, and the 
said trial examiner of said Commission, plaintiff, called as 
witnesses Ray Soldwell, Assistant Treasurer of plaintiff 
and Harper S. Hoover, Chairman of the Board and 
Treasurer of plaintiff, and adduced evidence in proof of 
the fact that none of the capital stock of plaintiff, which 
was sought to be registered, had been sold or offered for 
sale since the filing with said Commission on February 28, 
1938, of the said registration statement, and that plaintiff 
desired to withdraw said registration statement by reason 
of the fact that since the filing thereof the petition in the 
cause of action entitled, “Magnus Brinkman and Anna 
Brinkman, plaintiffs, v. Resources Corporation Interna¬ 
tional, et al., Defendants, No. 38-C-6866, in the Circuit Court 
for Cook County, Illinois”, had been instituted, praying 
for the appointment of a receiver of the plaintiff herein; 
that the uncertain political conditions then existing in the 
Republic of Mexico had resulted in depreciating the market 
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value of the securities of plaintiff from $11 per share to 
$1.75 to $2.50 per share; and said Harper S. Hoover testi¬ 
fied that he would not be willing to sell any of the 

25 shares held and owned by him at the price at which 
they were then quoted; and plaintiff further adduced 

evidence in proof of the fact that in order properly to 
present the essential facts in the hearings which were ex¬ 
pected to be held by the said Commission, especially with 
respect to the registrant’s properties, all of which are lo¬ 
cated in the Republic of Mexico, it would be necessary for 
plaintiff to produce as witnesses some ten or twelve per¬ 
sons, among whom were engineers, lumber and timber ex¬ 
perts and accountants, to testify concerning the values of 
the timber properties controlled by plaintiff in the Republic 
of Mexico, and in addition, it would be necessary for plain¬ 
tiff to call as witnesses lawyers to prove the titles to the 
said properties controlled by plaintiff in said Republic of 
Mexico, which would likewise necessitate the production of 
title documents which would have to be obtained from the 
Republic of Mexico; that the said witnesses would have to be 
brought from various States of the United States and from 
the Republic of Mexico, and counsel for plaintiff estimated 
that the costs and expenses to plaintiff incident to the pro¬ 
duction of said witnesses and documentary evidence, and the 
expense incident to the conduct of further hearings before 
said Commission would be not less than $10,000, and might 
be as much as $25,000; and that if the said shares of the 
capital stock of plaintiff which were sought to be registered 
by the said registration statement could be sold at all, such 
shares of capital stock could not be sold at prices at which 
the owner thereof was willing to sell the same, and that con¬ 
sequently, no advantage would inure to the plaintiff by hav¬ 
ing the said registration statement become effective, 

26 and therefore plaintiff and the said Harper S. 
Hoover desired to withdraw the said registration 

statement, all of which appears more particularly and at 
large by a transcript of the testimony and proceedings be¬ 
fore said Commission on May 24, 1938, copy of which is at¬ 
tached hereto, marked Plaintiff’s Exhibit “L”, and prayed 
to be taken and read as a part hereof. 

28. Thereafter, the defendant, Securities and Exchange 
Commission, purporting to act under and by virtue of said 
Rule 960, which is as follows: 
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“Any registration statement or any amendment thereto 
may be withdrawn upon the application of the registrant if 
the Commission, finding such withdrawal consistent with 
the public interest and the protection of investors, consents 
thereto. The application for such consent shall be signed 
by the registrant and shall state fully the grounds upon 
which made. The fee paid upon the filing of the registra¬ 
tion statement will not be returned to the registrant. The 
papers comprising the registration statement or amend¬ 
ment thereto shall not be removed from the files of the Com¬ 
mission but shall be plainly marked with the date of the 
giving of such consent, and in the following manner: ‘With¬ 
drawn upon the request of the registrant, the Commission 
consenting thereto,’ ” 

did, on May 25,1938, enter an order, in which it recited that 
the amended motion of plaintiff, filed May 23, 1938, for the 
withdrawal of the said registration statement had been 
heard by the said Commission on May 24,1938, and the said 
Commission— 

“having duly considered the matter and having concluded 
that the evidence before it at this time does not support a 
finding that such withdrawal would be consistent with the 
public interest and the protection of investors; 

“IT IS ORDERED that the amended motion for leave 
to withdraw filed by Resources Corporation International 
on May 23, 1938, be and the same hereby is denied without 
prejudice to renewal of said motion at the conclusion of the 
hearing now pending with respect to said registration state¬ 
ment pursuant to Section 8(d) of the Securities Act of 
1933,” 

copy of which said order is attached hereto, marked Plain¬ 
tiff’s Exhibit “M”, and prayed to be taken and read as a 
part hereof. 

28A. The “Securities Act of 1933”, as amended June 6, 
1934 (48 Stats. 904), among other things, provides (15 U. 
S. C. A., Section 77s: 

“(a) The Commission shall have authority from time to 
time to make, amend, and rescind such rules and regulations 
as may be necessary to carry out the provisions of this sub¬ 
chapter, including rules and regulations governing regis- 
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tration statements and prospectuses for various classes of 
securities and issuers, and defining accounting, technical 
and trade terms used in this subchapter. ’ ’ 

Said Rule 960 purports to have been adopted and promul¬ 
gated by the defendant, Securities and Exchange Commis¬ 
sion, by virtue of the power and authority conferred, and 
the duties and responsibilities imposed, upon it by the said 
Act of Congress as amended. 

Plaintiff is advised and therefore avers, that said Rule 
960 is without warrant of law, is unreasonable, arbitrary 
and capricious, and is null and void. 

Plaintiff further avers that notwithstanding the defen¬ 
dant, Securities and Exchange Commission, was and is 
without power or authority to adopt, promulgate and en¬ 
force said Rule 960, which is illegal, unlawful, and null and 
void, nevertheless, plaintiff, in and by its amended applica¬ 
tion for withdrawal heretofore filed by it on May 23, 1938, 
with said Commission, and in the hearing held thereon on 
May 24, 1938, before said Commission, in every respect 
complied therewith, and the plaintiff w r as and is en- 
28 titled to have its said amended application for with¬ 
drawal granted by said Commission, and its said 
registration statement ordered to be withdrawn. 

Plaintiff further avers that the withdrawal of said regis¬ 
tration statement is not inconsistent with the public interest 
and the protection of investors; that it is not in the public 
interest or for the protection of investors that the hearings 
on said registration statement be conducted or further pro¬ 
ceeded with by said Commission, but on the contrary, the 
further conduct of said hearings by said Commission will 
necessarily impose great hardship upon plaintiff and its 
shareholders, and will cause it and said shareholders to 
suffer and sustain irreparable loss, injury and damage. 

Plaintiff further avers that the recital in the said order 
entered by said Commission on May 25, 1938, denying the 
application of plaintiff to withdraw the said registration 
statement, to the effect that the said Commission had “con¬ 
cluded that the evidence before it at this time does not sup¬ 
port a finding that such withdrawal would be consistent 
with the public interest and the protection of investors” is 
wholly without support in the evidence, is arbitrary and 
capricious, and is contrary to the evidence before the said 
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Commission, and to the well-established principles 

29 of law. 

29. On May 26, 1938, plaintiff from Chicago, Illi¬ 
nois, forwarded to the said Commission in Washing¬ 
ton, D. C., by United States air mail, its motion for a fur¬ 
ther continuance of the hearing which was then set for May 
31,1938, before said Commission, and as grounds therefor, 
stated, among other things, that the motion for the appoint¬ 
ment of a receiver in the cause of action entitled, “Magnus 
Brinkman and Anna Brinkman, Plaintiffs v. Resources 
Corporation International, et al., Defendants, No. 38-C-6866, 
in the Circuit Court for Cook County, Illinois”, had been 
reached on the trial call in said Court on May 26, 1938, at 
which time the plaintiff therein had filed an amended bill 
of complaint, and thereupon the said Court had entered an 
order continuing the motion of plaintiff therein for a re¬ 
ceiver until June 7, 1938, at which time the said matters 
would be heard; and that in the event that a receiver might 
be appointed for the plaintiff herein, the registration of its 
capital stock would be useless, and that, therefore, the con¬ 
tinuing of hearings before said Commission on May 31, 
1938, would involve unnecessary expense to plaintiff herein; 
and further, that plaintiff herein had been advised by let¬ 
ter, dated May 10, 1938, signed by Frances P. Brassor, 
Secretary of the defendant, Securities and Exchange Com¬ 
mission, that the Commission had instructed that the 

30 books, records, documents and papers of the plain¬ 
tiff herein be returned at the earliest possible mo¬ 
ment which should not be later than the latter part of the 
week of May 10,1938; but that only a part of the books, rec¬ 
ords, documents and papers of plaintiff herein had been re¬ 
turned to it on May 23, 1938, at about the hour of three- 
fifty p. m., and that a large portion of the books, records, 
documents and papers of plaintiff herein were still in the 
possession and custody of the defendant, Securities and 
Exchange Commission, and that without all of said books, 
records, documents and papers the plaintiff herein could 
not prepare its case for further hearing, and moved that 
the hearing which was then set for May 31, 1938, before 
said Commission, be continued until sometime after the 
hearing and disposition of the motion for the receiver in 
the above entitled cause in the Circuit Court of Cook 
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County, Illinois, a copy of which said motion for continu¬ 
ance is attached hereto, marked Plaintiff’s Exhibit “N”, 
and prayed to be taken and read as a part hereof; that the 
said motion of plaintiff for a continuance was, on May 27, 
1938, by the said Commission, denied, and on that date the 
plaintiff herein was advised by said Commission that it 
would proceed with the further hearing on the registration 
statement of the plaintiff on May 31, 1938, and the said 
Commission on said day caused certain subpoenas to be is¬ 
sued, directed to certain officers of plaintiff, commanding 
them to appear at such hearing before said Commission in 
Washington, D. C., on said 31st day of May, 1938. 

30. Thereupon plaintiff, acting pursuant to the 
31 “Securities Act of 1933”, as amended (15 U. S. C. A., 
Section 77i), filed in the United States Circuit Court 
of Appeals for the Seventh Circuit, its petition for review 
of certain orders of the Securities and Exchange Commis¬ 
sion, in the cause of action entitled, “Resources Corpora¬ 
tion International, Petitioner v. Securities and Exchange 
Commission, Respondent, No. 6662”, in which it prayed a 
review by said Circuit Court of Appeals of an order of the 
Securities and Exchange Commission entered May 25, 1938, 
denying its amended motion for leave to withdraw its reg¬ 
istration statement theretofore filed by it before said Com¬ 
mission, and that the order of the Securities and Exchange 
Commission, setting the said cause for further hearing on 
May 31, 1938, and denying plaintiff’s motion for postpone¬ 
ment, be vacated, and that said Circuit Court of Appeals 
enter a rule requiring the Securities and Exchange Com¬ 
mission to show cause why the writ of injunction or a re¬ 
straining order should not be issued, enjoining the said 
Commission from refusing to permit the withdrawal of the 
registration statement, and staying all further proceedings, 
and that the proceeding in said Circuit Court of Appeals 
operate as a stay of the said order of the said Commission 
entered on May 25, 1938, and of the order of said Commis¬ 
sion setting said hearing for May 31, 1938; upon the filing 
by plaintiff of said petition for review, one of the judges of 
said Circuit Court of Appeals thereupon entered an order 
staying further proceedings before said Securities and Ex¬ 
change Commission, directing said Commission to show 
cause why the writ of injunction should not issue, re- 
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32 straining it from taking any steps or proceedings to 
adduce additional testimony, and why petitioner 

should not be permitted to withdraw its registration state¬ 
ment, and also directing the said Commission to certify to 
and file with the said Circuit Court of Appeals the tran¬ 
script of the record upon which its said order was based; 
thereafter, in response to the order of said Circuit Court 
of Appeals, the said Commission filed in said cause its mo¬ 
tion to dissolve the order theretofore entered by the said 
Circuit Court of Appeals in said cause, and to dismiss the 
petition of plaintiff for a review, and a hearing was had 
thereon by said Court; thereafter, on June 17, 1938, the 
said Circuit Court of Appeals, in a memorandum opinion 
delivered by Sparks, Circuit Judge, held that said Court 
was without jurisdiction to entertain the petition of plain¬ 
tiff for review under the aforementioned provision of the 
“Securities Act of 1933”, as amended, and because of such 
lack of jurisdiction the said Court did not decide upon the 
merits of said petition for review, but ordered that the 
same be dismissed, and that the restraining order thereto¬ 
fore issued by said Court be vacated, a copy of the said 
memorandum opinion is attached hereto, marked Plain¬ 
tiff’s Exhibit “0”, and prayed to be taken and read as a 
part hereof. 

31. Thereupon, on June 18, 1938, the plaintiff by its 
counsel, was served with notice from Henry Fitts, trial ex¬ 
aminer of said Commission, that hearings would be re¬ 
sumed on June 28,1938, at ten o’clock a. m., by the said Se¬ 
curities and Exchange Commission at its office in Washing¬ 
ton, D. C., and thereupon plaintiff filed its certain 

33 motion before said Commission in which it moved 
that the hearings which were then set for June 28, 

1938, be continued, in which said motion it stated that not¬ 
withstanding the order theretofore entered by said Com¬ 
mission on May 25, 1938, denying the application of plain¬ 
tiff to withdraw said registration statement, plaintiff af¬ 
firmed and re-asserted its right to withdraw said registra¬ 
tion statement, and denied the power or authority of said 
Commission to hold any further hearings on said registra¬ 
tion statement; and as grounds for said continuance, said 
motion, among other things, stated that by rule of the 
United States Circuit Court of Appeals for the Seventh 
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Circuit, the mandate in the aforesaid cause of action there¬ 
tofore instituted in said Court by plaintiff for review of 
the orders of said Commission would not issue until July 
8, 1938, and that the order theretofore entered in said 
cause by said Court restraining the Securities and Ex¬ 
change Commission from further hearings on the regis¬ 
tration statement of plaintiff was still effective; that plain¬ 
tiff had filed in said Circuit Court of Appeals a motion to 
stay the mandate in said cause of action in order to afford 
plaintiff an opportunity to file in the Supreme Court of 
the United States a petition for granting of a writ of cer¬ 
tiorari, and that until the United States Circuit Court of 
Appeals had passed upon said motion to stay, no further 
hearings on said registration statement should be had by 
said Commission; that a large portion of the books, records, 
documents and papers of the plaintiff were still in the pos¬ 
session and custody of said Commission in Washing- 
34 ton, D. C., and without its said books, records, docu¬ 
ments and papers, plaintiff herein was unable prop¬ 
erly to prepare its case for presentation in the further 
hearings before said Commission; that the motion for the 
appointment of a receiver in the aforesaid cause of action 
entitled, “Magnus Brinkman and Anna Brinkman, Plain¬ 
tiffs, v. Resources Corporation International, et al., Defen¬ 
dants, No. 38-C-6866, in the Circuit Court for Cook County, 
Illinois ”, was then set for hearing on June 24, 1938, and 
the plaintiff was then preparing for the hearing in said 
Court, and for the reasons stated, plaintiff could not prop¬ 
erly or adequately prepare its case for presentation at any 
further hearings before said Commission until the motion 
for receiver in the said cause of action in the Circuit Court 
of Cook County, Illinois, had been disposed of, and that in 
the event a receiver should be appointed in said cause of 
action, the officers of plaintiff would be unable to comply 
with any subpoenas duces tecum issued by said Commis¬ 
sion, commanding the production of books, records, docu¬ 
ments and papers of plaintiff, since they would then be in 
the custody of the said Circuit Court of Cook County, Illi¬ 
nois, and the receiver who might be appointed by it, copy 
of which said motion is attached hereto, marked Plaintiff’s 
Exhibit “P”, and prayed to be taken and read as a part 
hereof. 
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32. Thereafter, on June 24, 1938, the application of the 
plaintiff in the aforesaid cause of action entitled, “Magnus 
Brinkman and Anna Brinkman, Plaintiffs, v. Resources 
Corporation International, et al., Defendants, No. 38-C- 
6866, in the Circuit Court of Cook County, Illinois”, for 

the appointment of a receiver of plaintiff herein, 

35 came on for hearing before one of the judges of said 
Court, and the hearing thereon was, on said day, by 

said Court, continued to be heard on June 27, 1938, at two 
o’clock p. m.; and thereupon the plaintiff herein, by its 
counsel, gave notice thereof to the defendant, Securities and 
Exchange Commission, whereupon the said Commission 
notified the plaintiff herein that the further hearing before 
said Commission on the said registration statement of the 
plaintiff herein had been continued by said Commission to 
July 6, 1938; shortly after June 24, 1938, the hearing for 
the appointment of a receiver in the aforesaid cause of ac¬ 
tion in the Circuit Court of Cook County, Illinois, was, by 
order of one of the judges of said Court, continued for 
hearing to July 8, 1938; thereupon, on June 29, 1938, the 
plaintiff herein, by its counsel, moved the defendant, the 
Securities and Exchange Commission, to continue the fur¬ 
ther hearings then set for July 6, 1938, before said Com¬ 
mission on the registration statement of the plaintiff herein 
until after the hearing on the motion for the appointment 
of a receiver in the aforesaid cause of action in the Circuit 
Court of Cook County, Illinois, and on the said 29th day of 
June, 1938, the said Commission denied the said motion of 
plaintiff herein for such continuance, and the said hearings 
before said Commission on the said registration statement 
of the plaintiff herein are now set for July 6,1938, and that 
the said Commission will proceed with the said hearings un¬ 
less enjoined and restrained by this Court. 

33. Plaintiff further avers that although it has not at 
any of the hearings heretofore held by said Commis- 

36 sion on said registration statement, offered any evi¬ 
dence, oral or documentary, in its behalf, in the pre¬ 
sentation of its case relating to said registration statement, 
it verily believes, and therefore avers, that the purpose and 
intent of the defendant, Securities and Exchange Commis¬ 
sion, in persisting in its efforts to conduct further hearings 
relating to the said registration statement of plaintiff, and 
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its denial of the application of plaintiff for the withdrawal 
thereof, is to enable the said Commission to continue to have 
the possession and custody of the books, records, documents 
and papers of plaintiff, and to make photostatic and other 
copies thereof, to subject plaintiff and its business and af¬ 
fairs, and its officers, to further “fishing expeditions”, and 
to further harass plaintiff, and to continue to give pub¬ 
licity to matters relating to the business and affairs of 
plaintiff and its officers by means of unfavorable, unfounded 
and misleading press releases and notices containing only 
partial information, and misleading, distorted and strained 
interpretation of any matters and things which may be de¬ 
veloped at said hearings, irrespective of whether or not 
said matters and things are relevant or material thereto. 

34. Plaintiff further avers that the defendant, Securities 
and Exchange Commission, and its agents and employees, 
by means of coercion, persuasion and intimidation, and by 
making unfounded, unwarranted, misleading, erroneous and 
prejudicial statements of and concerning plaintiff, its offi¬ 
cers, and its business and affairs, have attempted to influ¬ 
ence, and have influenced, the lawful customers and 

37 prospective customers of plaintiff so as to prevent 
them from dealing and negotiating with plaintiff, 
and as a result thereof, plaintiff has been greatly harassed, 
annoyed and interfered with in the lawful conduct of its 
business, especially in the negotiation and consummation 
of contracts for the cutting of timber, and in the carrying 
out and performance of existing lawful contracts for the 
cutting of timber on the lands and properties controlled by 
plaintiff in the Republic of Mexico, and plaintiff and its 
shareholders have thereby suffered, and sustained, and will 
continue to suffer and sustain, irreparable loss, injury and 
damage, unless the defendants herein are enjoined and re¬ 
strained as hereinafter prayed. 

35. Plaintiff further avers that if the hearings now set 
for July 6, 1938, before said Commission are resumed and 
thereafter by it proceeded with, plaintiff and its share¬ 
holders will thereby suffer and sustain great loss, injury 
and damage, and plaintiff will be caused needless and use¬ 
less expense, and will thereby suffer and sustain irrepar¬ 
able loss, injury and damage, and unless the defendants are 
enjoined and restrained by this Court from so doing, the 
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said Commission will cause its said trial examiner to re¬ 
sume and to proceed with said hearings relating to the reg¬ 
istration statement of plaintiff, and the officers of plaintiff, 
its counsel, and its witnesses will be compelled to travel 
from Chicago, Illinois, and to travel long distances from 
various other places in the several States of the United 
States and the Republic of Mexico, to Washington, D. C., 
to appear at said hearings to be held by said Com- 

38 mission, and thereby plaintiff will be caused great 
inconvenience, and the needless consumption of time, 

and in addition, will be compelled to expend and pay out 
large sums of money for necessary costs and expenses in 
connection therewith. 

36. Plaintiff further avers that by reason of the prem¬ 
ises, it has no plain, adequate and complete remedy at law, 
and that in order to save itself and its shareholders from 
irreparable loss, injury and damage, it is compelled to seek 
and to obtain equitable remedies within the power and juris¬ 
diction of this Honorable Court. 

WHEREFORE, THE PREMISES CONSIDERED, 
PLAINTIFF PRAYS: 

1. That process issue out of this Honorable Court, directed 
to the defendants, Securities and Exchange Commission, 
William 0. Douglas, George C. Mathews, Jerome N. Frank, 
Robert E. Healy, and John W. Hanes, commanding and re¬ 
quiring them and each of them to appear on a day certain 
and answer the exigencies of this bill. 

2. That this Honorable Court issue a rule directed to the 
defendants, Securities and Exchange Commission, William 
0. Douglas, George C. Mathews, Jerome N. Frank, Robert 
E. Healy, and John W. Hanes, to show cause why they, and 
each of them, their successors, agents, officers and em¬ 
ployees, pending the final hearing and determination of 
this cause, and until the further order of the Court, should 
not be enjoined and restrained from holding or conducting 
any hearings or taking any actions or proceedings In the 
Matter of Resources Corporation International, File No. 

2-3612, Before the Securities and Exchange Com- 

39 mission, in which hearings are scheduled to be held 
on July 6, 1938, at ten o’clock a. m., at the office of 

the Securities and Exchange Commission, in Washington, 
D. C. 
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3. Pending final hearing and determination of this cause, 
and thereafter, that the said defendants, Securities and Ex¬ 
change Commission, William 0. Douglas, George C. 
Mathews, Jerome N. Frank, Robert E. Healy, and John W. 
Hanes, and each of them, their successors, agents, officers 
and employees, be enjoined and restrained from holding or 
conducting any hearings or taking any actions or proceed¬ 
ings In the Matter of Resources Corporation International, 
File No. 2-3612, Before the Securities and Exchange Com¬ 
mission, and from instituting or prosecuting any proceed¬ 
ing of any kind to compel obedience to any order entered 
therein by said Securities and Exchange Commission, or to 
cause to be enforced against plaintiff, its officers, agents or 
employees, any fines or penalties for failure to comply with 
any such orders. 

4. Pending final hearing and determination of this cause, 
and thereafter permanently, said defendants, Securities 
and Exchange Commission, William 0. Douglas, George C. 
Mathews, Jerome N. Frank, Robert E. Healy, and John W. 
Hanes, and each of them, their successors, officers, agents 
and employees, and all other persons acting, or purporting 
to act under their authority, direction or control, be en¬ 
joined and restrained from taking any action of whatsoever 
character by way of investigation or otherwise in The Mat¬ 
ter of Resources Corporation International, File No. 

40 2-3612, Before the Securities and Exchange Commis¬ 

sion. 

5. That the order heretofore entered by the defendant, 
Securities and Exchange Commission on May 25, 1938, In 
the Matter of Resources Corporation International, File 
No. 2-3612, Before the Securities and Exchange Commis¬ 
sion, denying the application of the plaintiff to withdraw 
the registration statement theretofore filed therein by 
plaintiff, be decreed to be unlawful, illegal and null and void, 
and in violation of plaintiff’s rights under the Constitution 
and laws of the United States, and that said order be va¬ 
cated, annulled and set aside. 

6. Pending final hearing and determination of this cause, 
and thereafter permanently, that said defendants. Securi¬ 
ties and Exchange Commission, William 0. Douglas, George 
C. Mathews, Jerome N. Frank, Robert E. Healy, and John 
W. Hanes, and each of them, their successors, officers, 
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agents and employees, and all persons acting, or purport¬ 
ing to act, under their authority, direction or control, be 
enjoined and restrained from issuing any press releases, 
publishing or causing to be published, or in any other wise 
distributing or disseminating, or causing to be distributed 
or disseminated, any publicity matter or statements of and 
concerning plaintiff, in any wise pertaining to or respecting 
the Matter of Resources Corporation International, File 
No. 2-3612, Before the Securities and Exchange Commis¬ 
sion. 

7. That this Court issue a mandatory injunction, di¬ 
rected to the defendants, Securities and Exchange Com¬ 
mission, William 0. Douglas, George C. Mathews, 

41 Jerome N. Frank, Robert E. Healy, and John W. 

Hanes, commanding, directing and requiring them, 
and each of them, to vacate, annul and set aside the order 
heretofore issued on May 25, 1938, by the defendant, Se¬ 
curities and Exchange Commission, in the Matter of Re¬ 
sources Corporation International, File No. 2-3612, Before 
the Securities and Exchange Commission, denying the ap¬ 
plication of the plaintiff to withdraw the registration state¬ 
ment theretofore by it filed therein. 

8. That this Court issue a mandatory injunction, directed 
to the defendants, Securities and Exchange Commission, 
William 0. Douglas, George C. Mathews, Jerome N. Frank, 
Robert E. Healy, and John W. Hanes, commanding, direct¬ 
ing and requiring them, and each of them, to enter an order 
in the Matter of Resources Corporation International, File 
No. 2-3612, Before the Securities and Exchange Commis¬ 
sion, granting the amended application of plaintiff, filed 
therein on May 23, 1938, requesting the withdrawal of the 
registration statement theretofore filed therein by plaintiff 
on February 28, 1938, to the end that the same may be ef¬ 
fectually withdrawn. 

9. That this Court issue a mandatory injunction, directed 
to the defendants, Securities and Exchange Commission, 
William 0. Douglas, George C. Mathews, Jerome N. Frank, 
Robert E. Healy, and John W. Hanes, commanding, direct¬ 
ing and requiring them, and each of them, to surrender and 
deliver to the plaintiff and its officers all books, records, 
documents and papers, including all photostatic or other 
copies thereof, in the possession and custody of said 




SECURITIES AND EXCHANGE COMMISSION ET AL. 


31 


42 defendants, or either of them, which heretofore were 
produced by the plaintiff and its officers, in connec¬ 
tion with the hearings In the Matter of Resources Corpora¬ 
tion International, File No. 2-3612, Before the Securities 
and Exchange Commission. 

10. That the plaintiff may have such other and further 
relief as the nature of the case may seem to require, and to 
this Honorable Court may appear meet and proper. 

RESOURCES CORPORATION IN¬ 
TERNATIONAL 

By (s) HARPER S. HOOVER 

Chairman of the Board of Di¬ 
rectors and Treasurer. 

(s) GEO. P. HOOVER 
Investment Building 
Washington, D. C. 

(s) JAMES R. MURPHY 
American Security Building 
Washington, D. C. 

Attorneys for Plaintiff. 

43 District of Columbia, ss : 

I, Harper S. Hoover, being first duly sworn, according 
to law, on oath say that I am Chairman of the Board of 
Directors and Treasurer of Resources Corporation Inter¬ 
national, plaintiff in the foregoing bill of complaint; and 
as such have authority and am duly authorized to sign its 
corporate name to this bill of complaint and to verify the 
same by this affidavit; that I have read the foregoing bill 
of complaint, know the contents thereof, and verily believe 
the facts stated therein to be true. 


(s) HARPER S. HOOVER 


Subscribed and sworn to before me this 5th day of July, 
1938. 


(s) N. M. L. JENKINS 

(Seal) Notary Public in and for the 

District of Columbia. 
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44 Rule to Show Cause . 

Filed Jul 5 1938 

On motion of the plaintiff, and upon consideration of its 
bill of complaint in the above entitled cause, it is, by the 
Court, this 5th day of July, 1938, 

ORDERED, That the defendants, Securities and Ex¬ 
change Commission, William 0. Douglas, George C. 
Mathews, Jerome N. Frank, Robert E. Healy, and John W. 
Hanes, show cause, if any they have, on Tuesday, July 12, 
1938, at ten o ’clock a. m., why they, and each of them, their 
officers, agents, employees and representatives, should not 
be enjoined and restrained, pending this suit, or until the 
further order of the Court, from proceeding to hold or con¬ 
duct any hearings or take any actions or proceedings 

45 in the Matter of Resources Corporation Interna¬ 
tional, File No. 2-3612, Before the Securities and 

Exchange Commission, in which hearings are scheduled to 
be held on July 6,1938, at ten o’clock a. m., at the office of 
the Securities and Exchange Commission, in Washington, 
D. C., and from instituting or prosecuting any proceedings 
of any kind to compel obedience to any orders made or ac¬ 
tion taken by said Commission therein, or to enforce against 
the plaintiff, Resources Corporation International, its offi¬ 
cers, agents, or employees, any fines or penalties for failure 
to comply with any orders entered therein, by said Securi¬ 
ties and Exchange Commission, as in plaintiff’s bill of com¬ 
plaint prayed; Provided, a copy of this order be served 
upon the said defendants on or before July 6, 1938. 

By the Court: 

(s) JENNINGS BAILEY 
Justice. 

Served copies of within above rule on within named as 
follows: 

1. Securities Exchange Commission personally by serv¬ 
ing W. 0. Douglas, Chairman July 5, 1938 

2. William 0. Douglas, personally July 5,1938 

3. George C. Mathews personally July 5, 1938 
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4. Jerome N. Frank personally July 6,1938 
and Robert E. Healy and John W. Hanes each not to be 
found July 6, 1938 

JOHN B COLPOYS 
U S Marshal in and for D of C 

By HARRY C. ALLEN, 

Deputy U S Marshal 

46 Filed Jul 7 1938 

Come now the Defendants, the Securities and Exchange 
Commission, and William 0. Douglas, George C. Mathews, 
Jerome N. Frank, Robert E. Healy and John W. Hanes 
and move to dismiss the Bill of Complaint filed herein for 
the reasons that this Honorable Court is without jurisdic¬ 
tion of the suit and that the bill fails to allege facts suffici¬ 
ent to constitute a cause of action in equity in that: 

FIRST: The Bill of Complaint does not state a cause of 
action within the equitable jurisdiction of this Court, for 
Plaintiff has a plain, complete, and adequate statutory rem¬ 
edy under the Securities Act of 1933, as amended, which it 
has failed to exhaust. 

SECOND: The Bill of Complaint does not state a cause 
of action in equity to enjoin the Defendants from holding 
or conducting any hearings or taking any action in connec¬ 
tion with proceedings pending before the Commission to 
determine whether a stop order should issue suspending 
the effectiveness of the registration statement filed by the 
Plaintiff, for such inconvenience as may result from 

47 the holding of an administrative hearing does not 
constitute such irreparable injury as may warrant 

equitable relief. 

THIRD: The Bill of Complaint states no cause of action 
in equity to enjoin the defendants from instituting or prose¬ 
cuting any action to compel obedience to any order en¬ 
tered by the Commission, or from enforcing against the 
plaintiff any fines or penalties for failure to comply with 
any such order, because plaintiff has a plain and adequate 
remedy under the provisions of the Securities Act of 1933. 

FOURTH: Insofar as the Bill of Complaint seeks to ob¬ 
tain from this Court a decree directing the defendant Se¬ 
curities and Exchange Commission to vacate, annul and set 
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aside the order entered by it on May 25, 1938, and to enter 
an order granting the plaintiff’s application to withdraw its 
registration statement previously filed, this Court is with¬ 
out jurisdiction, since Congress has conferred “exclusive” 
jurisdiction to review final orders of the Commission upon 
certain designated Circuit Courts of Appeals and the Court 
of Appeals for the District of Columbia. 

FIFTH: The Bill of Complaint on its face purports to 
be a suit against the Securities and Exchange Commission, 
an administrative agency of the United States, and is there¬ 
fore a suit against the United States, which cannot be main¬ 
tained without its consent. Since no such consent has been 
given, this Court plainly has no jurisdiction over the de¬ 
fendant Commission. 

SIXTH: And for other reasons apparent of record. 

Defendants, accordingly, respectfully move this 

48 Honorable Court that the Bill of Complaint be dis¬ 
missed and for such other relief as may be just and 

proper. 

ALLEN E. THROOP 
General Counsel 

THOMAS J. LYNCH 
Assistant General Counsel 

ROBERT E. KLINE JR 
Assistant General Counsel 

Receipt of a copy of the foregoing motion is acknowledged 
this 7th day of July, 1938. 

(s) GEO. P. HOOVER 
(s) JAMES R. MURPHY 
Attorneys for Plaintiff . 

49 Return to Rule to Show Cause 

The defendants herein, for return to the rule to show 
cause entered herein on July 5,1938, file herein the annexed 
affidavits of George C. Mathews, Smith W. Brookhart, Jr., 
William P. Meyer and Rickard H. Lauritzen; and upon the 
annexed affidavits, the defendants’ motion to dismiss filed 
herein, and all the pleadings filed and proceedings had 
herein, defendants pray that the rule to show cause entered 
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herein July 5,1938, be discharged and the bill of complaint 
herein be dismissed. 

ALLEN E. THROOP, 

General Counsel, 

50 THOMAS J LYNCH 

Assistant General Counsel, 

ROBERT E. KLINE JR 

Assistant General Counsel, 

SMITH W. BROOKHART JR. 
Attorney, 

Securities and Exchange Com¬ 
mission. 

Attorneys for Defendants. 

Service of a copy of the foregoing return together with 
the affidavits annexed thereto is acknowledged this 12th day 
of July, 1938 
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Telegram 
Official Business—Government Rates 
Resources Corporation International 
Care Charles M Trammell 
1111 Munsey Trust Building 
Washington D C 

Pursuant to Section Eight D of the Securities Act of nine¬ 
teen thirty three and supplementing the notice of March 


GEO. P. HOOVER 
JAMES R. MURPHY 
Attorney for Resources Cor¬ 
poration International, plain¬ 
tiff . 

Exhibit A 
(copy) 

Filed July 12, 1938 

From Registration Division 
Bureau Securities & Exchange Comm 

Chg, Appropriation . 

Day Letter-Prepaid 
April 9 1938 
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21, 1938 re registration statement of Resources Corpora¬ 
tion International files Number 2-3612 originally filed Feb¬ 
ruary 28,1938, notice is hereby given that it appears to the 
Securities and Exchange Commission that such statement 
includes untrue statements of material facts and omits to 
state material facts required to be stated therein and ma¬ 
terial facts necessary to make the statements therein not 
misleading in Items 47 and 57 in addition to items included 
in the previous notice. Opportunity for hearing in this 
matter will be given at the office of the Commission at 105 
West Adams Street, Chicago, Illinois, at ten AM, Tuesday, 
April 19, 1938. 

FRANCIS P BRASSOR, 
Secretary Securities and Ex¬ 
change Commission 

(To W. U. Mess. #119 at 1:23 P. M. 4/9/38. Confirma¬ 
tions with Statements of Matters to be considered mailed 
at 5:12 P. M. 4/11/38). W. V. J. 

Same message to: Leonard L Cowan 11 South La Salle 
Street Chicago Illinois 

52 233 Exhibit B 

Filed July 12, 1938 

In the Matter of the Registration Statement of Resources 
Corporation International 

File 2-3612 

Supplemental Statement of Matters to be Considered and 

Determined at Hearing Scheduled for April 19, 1938. 

In addition to the matters to be considered and deter¬ 
mined set forth in the statement accompanying the con¬ 
firmation of the telegraphic notice of hearing sent March 
21, 1938, the registration statement, as amended, appears 
to include untrue statements of material facts and to omit 
to state material facts required to be stated therein and ma¬ 
terial facts necessary to make the statements therein not 
misleading as more particularly designated in the follow¬ 
ing numbered or named items: 
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Item 47: 

Whether the answer to this item contains accurate and 
adequate information as required relating to the remunera¬ 
tion for services paid and to be paid by the issuer to the 
persons designated. 

Item 57: 

The accuracy and sufficiency of the response to this item. 
The accuracy of the statement that all the property owned 
has not been and is not to be leased, licensed or transferred 
to a person who is directly or indirectly controlled by or is 
under direct or indirect common control with any person. 
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53 Exhibit C. 

For Immediate Release 
Filed July 12, 1938 

Registration Record Securities Act of 1933 
February 28, 1938 

(Includes Any Statements Effective February 27, 1938) 

Index 

File No. Issuer Name 

2 - 

1968 Administrative Corporation 
3614 American Business Shares Inc 
1337 American Credit Corporation 
1954 S F Bowser & Company Inc 
1639 S F Bowser & Co Inc Readjust Comm 
3516 Brdfi^h Lake Molybdenum Limited 
3343 Callahan Consolidated Mines Inc 
3586 Cumberland County Power and Lt Co 
3543 Dewey Portland Cement Company 
2639 Diversified Investment Fund Inc 
1045 Emporia Gold Mines Inc 
3306 Furniture Shops of America Inc 
3578 Imperial Pictures Inc 
86 Keystone Custodian Fund Inc 

744 Keystone Custodian Funds Inc 

1557 Keystone Custodian Funds Inc 

1967 Keystone Custodian Funds Inc 

3235 Keystone Custodian Funds Inc 

3545 Keystone Custodian Funds Inc 

3575 Manhattan Fund Inc 
3554 Mortgage Guarantee Company BP Comm 
3598 Oklahoma Hotel Building Company 
3613 Platoro Gold Mines Inc 
3612 Resources Corporation International 

Securities and Exchange Commission 
Washington, D. C. 
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55 Exhibit D . 

For Immediate Release 
Registration Record Securities Act of 1933 
March 21, 1938 

(Includes Any Statements Effective March 20, 1938) 

Filed July 12, 1938 
Index 

File No. Issuer Name 

2 - 

3630 Bruell Gold Mines 1936 Limited 
3536 Evans Wallowcr Zinc Inc 
3607 General Brewing Corporation Vt 
2806 Independence Fund of North Amer Inc 
1998 Inti Investors Fund System Inc 
3626 Interocean Dirigible Corporation 
3598 Oklahoma Hotel Building Company 
3613 Platoro Gold Mines Inc 
3612 Resources Corporation International 

76 United Endowment Foundation Inc 

77 United Endowment Foundation Inc 

909 United Endowment Foundation Inc 

1143 United Endowment Foundation Inc 

1993 United Endowment Foundation Inc 

2849 United Endowment Foundation Inc 

3524 United Endowment Foundation Inc 

1495 United Securities Co of Missouri 

1496 United Securities Co of Missouri 

3210 United Securities Co of Missouri 

3211 United Securities Co of Missouri 

3562 Vanettc Hosierv Mills 

• 

3629 Western Air Express Corporation 
3409 Wolverine Mines Limited 
2470 Yumuri Jute Mills Company 

Securities and Exchange Commission 
Washington, D. C. 
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57 Exhibit E. 

For Immediate Release 
Filed July 12, 1938 

Registration Record Securities Act of 1933 
March 28, 1938 

(Includes Any Statements Effective March 27, 1938) 

Index 

File No. Issuer Name 

2 - 

3605 American Participations Inc 
3617 Cape & Vineyard Electric Co 
3615 Champion Paper and Fibre Co 
3563 Chester Pure Silk Hosiery Co 

3606 Co Op Traders of America Inc 
3429 Master Electric Company 

3373 Northern Oklahoma Gas Company 
3598 Oklahoma Hotel Building Company 
363S The Reed Company Inc 
3612 Resources Corporation International 
3637 Rheem Manufacturing Company 
3639 Salvage Oil and Fuel Company 
3610 United American Petroleum Company 
3565 Willvs Overland Motors Inc 
3608 Winters & Crampton Corporation 

Securities and Exchange Commission 
Washington, D. C. 
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For Immediate Release 
Filed July 12, 1938 

Registration Record Securities Act of 1933 
April 2, 1938 
Index 

File No. Issuer Name 

2 _ 

1535 Associated Telephone Company Ltd 
2035 Associated Telephone Company Ltd 
3532 Associated Telephone Company Ltd 
3622 Consolidated Oil Company 
3616 Independence Fund of North Amer Inc 
3073 Mexican Quicksilver Company 
3621 Progress Vacuum Corporation 
3612 Resources Corporation International 
2855 United Stove Company 

Securities and Exchange Commission 
Washington, D. C. 
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For Immediate Release 
Filed July 12th, 1938 
Registration Record Securities Act of 1933 
April 4, 1938 

(Includes Any Statements Effective April 3* 1938) 

Index 

File No. Issuer Name 

2 - 

3617 Cape & Vineyard Electric Co 

3654 Consolidated Chemical Industries Inc 
3578 Imperial Pictures Inc 

3623 Independence Fund of North Amer Inc 

3585 Internatl Accountants Society Inc 

3599 Louisiana Texas Trust 

2965 Master Electric Company 
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2777 Underwriters Group Inc 
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Securities and Exchange Commission 
Washington, D. C. 
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Exhibit E. 


For Immediate Release 
Filed July 12th, 1938 
Registration Record Securities Act of 1933 
April 9, 1938 
Index 

File No. Issuer Name 

2 - 

3627 Duro Test Corporation 
3578 Imperial Pictures Inc 
3205 Monroe Loan Society 

3612 Resources Corporation International 

3628 Southern Oxygen Company Inc 
3409 Wolverine Mines Limited 

3566 York Ice Machinery Corporation 

Securities and Exchange Commission 
Washington, D. C. 
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For Immediate Release 
Filed July 12, 1938 

Registration Record Securities Act of 1933 
May 11, 1938 
Index 

File No. Issuer Name 

2 - 

3498 Chicago North Shore & Milwaukee RR Co 
Independent Mtg B Comm 
3662 Citizens Mortgage & Securities Co 
3632 Consolidated Edison Co of NY Inc 
3618 Crude Oil Corporation of America 
3543 Dewey Portland Cement Company 
2365 Hunter Steel Company 
3205 Monroe Loan Society 
3612 Resources Corporation International 
3692 United States Steel Corporation 
3416 Wellington Fund Inc 

Securities and Exchange Commission 
Washington, D. C. 
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For Immediate Release 
Filed July 12, 1938 

Registration Record Securities Act of 1933 

May 19, 1938 
Index 

File No. Issuer Name 

2 - 

3705 Independence Shares Corporation 
3704 Mountain States Tel & Tel Co 
3553 Gold Horn Mining Co 
3612 Resources Corporation International 

Securities and Exchange Commission 
Washington, D. C. 
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Exhibit K . 


For Immediate Release 
Filed July 12, 1938 

Registration Record Securities Act of 1933 
May 23, 1938 

(Includes Any Statements Effective May 22,1938) 

Index 

File No. Issuer Name 

2 - 

3668 Chandler Building Corp N P Comm 

3682 Cigarette and Tobacco Corporation 
3681 Charles H Frye Guarantor 

Re Frye Investment Company 
3680 Frye Investment Company 
3666 Gulf States Utilities Company 
3102 Houston Oil Field Material Co Inc 
2133 International Television Radio Corp 
3352 Liberty Loan Corporation 

3683 National Gypsum Company 

3685 Philip Morris & Co Ltd Inc 

3612 Resources Corporation International 
3656 San Antonio Public Service Company 
3655 J W Seavev Hop Corporation 
3071 Solar Aircraft Company 

3686 Sovereign Investors Inc 
3642 Sultex Oil Company 

3485 T I S Management Corporation 
3707 Torvic Laboratories Inc 

1495 United Securities Co of Missouri 

1496 United Securities Co of Missouri 
2717 United Securities Co of Missouri 

3210 United Securities Co of Missouri 

3211 United Securities Co of Missouri 

Securities and Exchange Commission 
Washington, D. C. 
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For Immediate Release 
Filed July 12, 1938 

Registration Record Securities Act of 1933 
May 28, 1938 
Index 

File No. Issuer Name 

2 - 

3697 Bankers Credit & Acceptance Corp 
3481 A S Campbell Co Inc 
3693 Commonwealth Edison Company 
1789 Commonwealth Investment Company 
3217 Dixie Refining Company 
3666 Gulf States Utilities Company 
3626 Interocean Dirigible Corporation 
3717 Nicholson Creek Mining Corp. 

3716 C G Ovaitt S Bakery Corporation 
3653 Policyholders National Life Ins Co 
3612 Resources Corporation International 
3677 Shreveport Medical Arts Bldg Corp 
3076 Strouss Hirshberg Company 
3381 Wellington Foundation Inc 
3540 Westgate Greenland Oil Company 
3633 Whitney Blake Company 

Securities and Exchange Commission 
Washington, D. C. 
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For Immediate Release 
Filed July 12th, 1938 
Registration Record Securities Act of 1933 
June 18, 1938 
Index 

File No. Issuer Name 

2 - 

1826 Benjamin Franklin Corporation 
3550 Benjamin Franklin Corporation 
3715 Benjamin Franklin Corporation 
3654 Consolidated Chemical Industries Inc 
3684 City of Cordoba Argentina B Comm 
2743 Fiscal Fund Inc 
13 Fundamental Investors Inc 
669 Fundamental Investors Inc 
1824 Fundamental Investors Inc 
3419 Fundamental Investors Inc 
3709 Fundamerican Corporation 
3666 Gulf States Utilities Company 
370 3 Gwyn Beardmore Gold Mines Ltd 
3623 Independence Fund of North Amer Inc 
3679 Independence Shares Corporation 
3705 Independence Shares Corporation 
3514 Jones Associated Oil Company 
2776 Liberty Thrift Foundation Inc 
3672 Nakhshon Limited 
3612 Resources Corporation International 

3210 United Securities Co of Missouri 

3211 United Securities Co of Missouri 

Securities and Exchange Commission 
Washington, D. C. 
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Exhibit N. 


Filed July 12th, 1938 

For Immediate Release Saturday, June 18,1938 

Securities and Exchange Commission 
Washington 


Securities Act of 1933 
Release No. 1756 

The Securities and Exchange Commission reported today 
that the Circuit Court of Appeals for the Seventh Circuit 
had dismissed the petition of Resources Corporation Inter¬ 
national to review an order of the Commission refusing the 
company permission to withdraw a registration statement 
filed by it under the Securities Act covering an offering of 
Common Stock of that company owned by Harper S. 
Hoover, Chairman of its Board of Directros, Treasurer and 
principal stockholder. 


The registration statement was filed on February 28,1938 
and became effective on March 20,1938. On March 21, 1938 
the Commission initiated a stop order proceeding. Hear¬ 
ings were begun in Chicago, and, at the request of the com¬ 


pany, were later transferred to Washington. On May 19, 
1938, while the stop-order proceedings were still pending, 
the company sought to withdraw the statement, but the 
Commission denied the company’s request. The registrant 
sought review of the Commission’s action by the Circuit 
Court of Appeals. 


SECURITIES AND EXCHANGE COMMISSION ET AL. 
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76 Exhibit 0. 

For Immediate Release 
Filed July 12, 1938 

Registration Record Securities Act of 1933 
June 25, 1938 
Index 

File No. Issuer Name 

9 . 

3432 American Coating Mills Inc 
3696 The Aspinook Corporation 
3699 Chemical Fund Inc 
3382 Gongoll Associates Inc 
1120 Group Securities Inc. 

3666 Gulf States Utilities Company 
3730 Jones & Laughlin Steel Corp 
3619 Pioneer American Life Insurance Co 
3612 Resources Corporation International 
3712 Rochester Gas and Electric Corp 
3604 Tivoli Brewing Company 

Securities and Exchange Commission 
Washington, D. C- 
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78 Exhibit P. 

For Immediate Release 
Filed July 12, 1938 

Registration Record Securities Act of 1933 
Julv 6, 1938 
Index 

File Xo. Issuer Name 

2 - 

3696 The Aspinook Corporation 
3700 Brookline Oil Co 
3684 Citv of Cordoba Argentina B Comm 
3237 Esquire Coronet Inc 
3666 Gulf States Utilities Company 
3703 Gwyn Beardmore Gold Mines Ltd 
3718 Keystone Custodian Funds Inc 
965 Major Film Productions Inc 
3721 National Union Company 
3716 C G Ovaitts Bakery Corporation 
3385 Pressed Metals of America Inc 
3612 Resources Corporation International 
3712 Rochester Gas and Electric Corp 
3724 Standard Oil Company XJ 
3188 Sweets Steel Company 

Securities and Exchange Commission 
Washington, D. 0. 
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80 Filed July 12, 1938. 

Affidavit of William 0. Douglas, Chairman, 
Securities and Exchange Commission 

District of Columbia : 55 


William 0. Douglas, being first duly sworn, on oatli de¬ 
poses and says: 

That he is a member and Chairman of the United States 
Securities and Exchange Commission and as such is named 
as one of the defendants herein; 

That he lias read the Bill of Complaint here and especi¬ 
ally paragraph 25 thereof, wherein among other things it 
is stated in substance that either affiant or George C. 
Mathews, one of the members of the Securities and Ex¬ 
change Commission, or both of them had at some time sug¬ 
gested to Counsel for plaintiff herein that plaintiff file an 
application for withdrawal of the registration statement 
theretofore filed bv it; 

81 Affiant further states with respect to said para¬ 
graph 25 of Bill of Complaint herein that on several 
occasions prior to plaintiff’s filing of an application for the 
withdrawal of the registration statement, he discussed with 
a certain representative of plaintiff, certain questions re¬ 
garding the proceedings had 011 the registration statement 
filed by plaintiff but that at no time during such discussions 
nor at any other time did affiant make any suggestions that 
plaintiff file an application for withdrawal of its registra¬ 
tion statement; 

Affiant further states that at no time did Counsel or any 
other representatives of plaintiff confer jointly with affiant 
and George C. Mathews, a member of the Securities and 
Exchange Commission, relative to any matters concerning 
plaintiff. 

WILLIAM 0. DOUGLAS 

Subscribed and sworn to before me this 12th day of Julv, 
1938. 

SARAH R. FAGERSHAM 

(Seal) Notary Public District of Co¬ 

lumbia 

My commission expires August 2, 1942. 
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82 Affidavit of George C. Mathews, Commissioner, Se¬ 
curities and Exchange Commission. 

District of Columbia : 55 


George C. Mathews, being first duly sworn, on oath de¬ 
poses and says: 

That he is a member of the United States Securities and 
Exchange Commission and as such is named as one of the 


defendants herein; 

That he has read the bill of complaint herein and espe¬ 
cially paragraph 25 thereof wherein among other 
83 things it is stated that plaintiff protested and made 
complaint to said Commission as to the manner in 


which hearings on the registration statement filed by plain¬ 
tiff held in Chicago had been conducted and concerning the 
action and conduct of investigators and agents of the Com¬ 
mission, and wherein it is stated “that upon said complaint 
and protest being made by said counsel of plaintiff to two 
of the members of said Commission (the defendant,William 
0. Douglas, and the defendant, George C. Mathews, Chair¬ 
man and member thereof respectively) it was suggested to 
counsel for plaintiff by one or both of said members of said 
Commission that in view of the facts and circumstances, 
which had been related to said defendants by the said coun¬ 
sel of plaintiff, that the plaintiff file a formal withdrawal of 
the registration statement which theretofore had been filed 
by it with said Commission, and respecting which hearings 
had theretofore been conducted, as hereinbefore mentioned; 
acting on the said suggestion; made as aforesaid, that plain¬ 
tiff file an application for withdrawal of said registration 
statement, plaintiff, on May 1!), 1938, filed its formal appli¬ 
cation in the office of the defendant, Securities and Ex¬ 
change Commission, for the withdrawal of said registra¬ 
tion statement,... ”; 

Referring to paragraph 25 of said bill of complaint and 
especially to that portion thereof quoted above, affiant states 
that at 110 time did he suggest to any representative of 
plaintiff or any other person that plaintiff apply for the 
withdrawal of the registration statement which theretofore 
had been filed by plaintiff with said Commission; 
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84 Affiant further states that to the best of his knowl¬ 
edge and belief lie had two conferences with persons 
representing or purporting lo act on behalf of the plaintiff, 
the first of which conferences was had a week or more prior 
to May 1 Sth and the second of which conferences was had 
on or about May 18th; that the first of said conferences was 
had with Leonard L. Cowan, counsel for plaintiff in the 
proceedings before the Securities and Exchange Commis¬ 
sion; that at such conference Cowan discussed with affiant 
certain alleged grievances relating to the conduct of hear¬ 
ings theretofore had on plaintiff's registration statement 
and relating to the conduct of the Commission's investiga¬ 
tors and attorneys, but that to the best of affiant’s recollec¬ 
tion no discussion whatsoever was had with such counsel 
relative to the withdrawal of such registration statement 
and to affiant’s positive knowledge no suggestion was made 
to said counsel that an application for withdrawal should 
be filed by plaintiff; that with respect to the alleged griev¬ 
ances complained of by Cowan in said conference affiant 
suggested to Cowan that if he had any complaint to make 
with respect to that subject he procure and tender to the 
Commission statements in affidavit form setting forth the 
conduct which formed the basis for such complaint; that to 
this affiant’s knowledge no such affidavits or further state¬ 
ments in anv other form resnocting such matters were ever 
tendered by plaintiff or anyone else; that the second of said 
conferences was had on or about May 18th at which 
So there was present Harper S. Hoover, Chairman of 
tin* Hoard and Treasure! - of plaintiff Resources Cor¬ 
poration International, Leonard L. Cowan, said counsel for 
plaintiff, and another person purporting to act on behalf 
of plaintiff; that at said conference the representatives of 
plaintiff stated that plaintiff was considering the filing of 
an application for withdrawal of registration statement; 
that the discussion of the subject of withdrawal was not 
initiated by affiant nor did affiant in any way suggest that 
plaintiff should make application for withdrawal; that when 
the representatives of plaintiff mentioned at such confer¬ 
ence that the plaintiff contemplated filing an application 
for withdrawal affiant stated to the representatives of the 
plaintiff merely that if such an application were filed it 
would be received and considered by the Commission; 


j 



G8 


RESOURCES CORPORATION INTERNATIONAL VS. 


Affiant further states that at no time did counsel or any 
other representatives of plaintiff confer jointly with affiant 
and William 0. Douglas, Chairman of said Commission, 
relative to any matters concerning plaintiff. 

GEORGE C. MATHEWS 


Subscribed and sworn to before me this 11th day of July, 


1938. 


MARIE D. LANDING 


(Seal) Notary Public , District of Columbia. 

My commission expires March 2, 1941. 

86 Affidavit of Smith W. Brookhart, Jr. 


District of Columbia: ss 

Smith W. Brookhart, Jr., being duly sworn on oath, de¬ 
poses and says: 


That he is an attorney employed in the Registration Divi¬ 
sion of the Securities and Exchange Commission, herein¬ 
after referred to as the Commission, and that in the regular 
course of his duties he was assigned to represent the Com¬ 
mission in the matter of the registration statement, File 
No. 2-3612, filed on February 28, 1938 by Resources Cor¬ 
poration International, referred to herein as the Plaintiff. 
This registration statement was filed on Form A-l under 
the Securities Act of 1933, as amended, (hereinafter re¬ 
ferred to as the Act) and covered 35,000 shares of Plain¬ 
tiff’s common or equitable stock owed by Harper S. 
Hoover, Chairman of the Board of Directors, Treasurer, 
and its principal stockholder. 

87 Section 8(a) of the Act provides, in part, that “The 
effective date of a registration statement shall be 
the twentieth day after the filing thereof”, and pursuant 
thereto the said registration statement filed by Plaintiff be¬ 
came effective on March 20, 1938. 

On March 21, 1938, the Commission, pursuant to Section 
8(d) of the Act, by confirmed telegraphic notice instituted 
proceedings to determine whether a stop order should be 
issued to suspend the effectiveness of such registration 
statement. The notice advised the Plaintiff that upon ex¬ 
amination of the statement, it appeared to the Commission 






SECURITIES AND EXCHANGE COMMISSION ET AL. 


69 


that the statement included untrue statements of material 
facts and omitted to state material facts required to be 
stated therein and material facts necessary to make the 
statements therein not misleading in Items 3, 5, 11, 14, 15, 
16,18,19, 20, 21, 22, 23,28, 29, 31, 32, 33, 34, 35, 36, 38, 39, 45, 
46, 52, 54, 55, 56, the prospectus, and in Exhibits B, C, F 
and H, and in that it failed to meet the requirements of 
Section 7 of the Act. Plaintiff was also notified that oppor¬ 
tunity for hearing in the matter would be given at the office 
of the Commission in Washington, J). C., at 10 A. M., Tues¬ 
day, April 5, 1938. The confirmation was mailed Plaintiff 
on March 23, 1938, and was accompanied by a Statement 
of Matters to be Considered at the hearing scheduled for 
April 5, 1938, in which the deficiencies cited in the notice 
were stated in greater detail. Copies of the telegraphic 
notice of hearing and statement of matters to be considered 
and determined are attached to Plaintiff’s bill of complaint 
as Exhibits “A” and “B”. 


On April 1, 1938, at the request of counsel for the Plain¬ 
tiff, in such stop order proceeding, the hearing was post¬ 
poned at the request of Plaintiff to April 19, 1938, 
88 and on April 2, 1938, the Commission directed that 
the hearing be transferred to the Chicago offices of 
the Commission. On April 2, 1938, Plaintiff filed a motion 
for a more particular, definitive, and specific statement of 
objections and matters to be considered at the hearing 
which motion was denied by order of the Commission on 


April 4, 1938. Prior to the date of the hearing, April 9, 
1938, a further telegraphic notice was sent the Plaintiff 
charging additional deficiencies in Items 47 and 57 of the 
registration statement. Confirmation of this notice, ac¬ 
companied by a Supplemental Statement of Matters to be 
Considered, was mailed Plaintiff on April 11, 1938. Copies 
of the supplemental notice and statement are attached 
hereto, as Exhibits A and B. 

The hearing of such stop order proceeding was there¬ 
upon convened on April 19, 1938, at Chicago, Illinois, be¬ 
fore Henry Fitts, duly designated by order of the Commis¬ 
sion, as trial examiner for said proceeding. The hearing 
continued April 20, 21, and on April 22 on the motion of 
Plaintiff’s counsel an adjournment was taken to April 25 
due to the alleged illness of Leonard L. Cowan, counsel for 
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the Plaintiff. Hearings thereafter were held at Chicago, 
Illinois, on April 25, 26, 27, 23, 29 and 30, 1938. On April 
26 Plaintiff’s counsel, Charles M. Trammell, moved for a 
transfer of the hearings to Washington, D. C., stating 
that— 

“I would like to make a motion at this time, that this pro¬ 
ceeding be transferred to Washington, for further hearing 
in Washington. When this case was first set it was set in 
Washington and the registrant had no objection to that. It 
was set for hearing in Chicago on the Commission’s own 
motion and we at that time interposed no objection. We 
thought there were a number of good reasons for it. There 
were a number of books and records here at the time, and 
we did not know definitely what was required. Since we 
have been here we have in response to the subpoenas 
89 produced books and records and are willing to pro¬ 
duce any other books and records which are called 
for in subpoenas or may be called for otherwise. 

It would be a considerable convenience to the registrant 
and would save the registrant some expense in connection 
with this matter if the hearings were further continued in 
Washington. To most of our witnesses in connection with 
the valuation, Washington will be more convenient for them; 
and we see no further occasion now for further hearing in 
Chicago. The books and records are all here. They have 
been produced, practically all that have been called for; 
and we think to the registrant that it would be better from 
this stage on to have the hearings in Washington.” 

And Plaintiff’s counsel, Leonard L. Cowan, further 
moved that— 

“In connection with our request that the hearing be trans¬ 
ferred to Washington, we would like to include in that the 
motion that Mr. Fitts be continued as Trial Examiner in 
the Case.” 

The motion for transfer was denied when first tendered, 
but in view of the motion to transfer Commission’s counsel 
shortened the taking of testimony, and on April 30, 1938, 
suspended hearings at Chicago with a view to the resump¬ 
tion of such hearings at Washington, as previously re¬ 
quested by Plaintiff. 
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Subsequently, on May 6, 1938, notice was duly given for 
the resumption of the hearing in Washington, D. C. on May 
16, 1938. Thereafter, at the request of Plaintiff, the re¬ 
sumption of such hearing was continued to May 31, 1938. 

On May 19, 1938, Plaintiff filed a motion applying for 
leave to withdraw the registration statement, and on May 
23,1938, filed an amended motion to the same effect specify¬ 
ing the grounds upon which the motion was based. A copy 
of said amended motion is annexed to Plaintiff’s bill of 
complaint as Exhibit “K”. A hearing on said motion was 
held before the Commission on May 24, 1938. On May 25, 
1938, the Commission issued an order denying the applica¬ 
tion for leave to withdraw the registration statement, but 
without prejudice to the plaintiff’s renewal thereof at the 
termination of the hearings. A copy of the Com- 
90 mission’s order is annexed to the bill of complaint 
marked Exhibit “M”. 

On May 28, 1938, Plaintiff filed its petition in the United 
States Circuit Court of Appeals for the Seventh Circuit for 
review of Commission’s order of May 25, 1938, denying 
Plaintiff’s motion for leave to withdraw its registration 
statement and praying that the Commission’s order setting 
the cause for further hearing on May 31, 1938, and denying 
Plaintiff’s motion for postponement be vacated. Said Cir¬ 
cuit Court of Appeals through one of the judges, on May 
28, 1938, entered an order ex parte on application of Plain¬ 
tiff staying further proceedings before the Commission and 
directed that the Commission show cause on June 15, 1938, 
why a writ of injunction should not issue restraining fur¬ 
ther action by the Commission. Thereafter, on motion of 
the Commission filed June 1,1938, the Circuit Court of Ap¬ 
peals on June 17, 1938, dissolved the order theretofore en¬ 
tered and dismissed the petition for review. See copy of 
opinion of that Court annexed to the bill of complaint 
herein as Exhibit “0”. 

On June 18, 1938, the Commission served notice on the 
Plaintiff that hearings in such stop order proceeding would 
be resumed on June 28, 1938, at the Commission’s office in 
Washington, D. C. On June 22, 1938, Plaintiff filed with 
the Commission its motion for continuance of the hearing 
scheduled June 28, 1938, which motion was first denied on 
June 24, 1938, but upon renewal thereof was granted by 
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the Commission on June 25, 1938, said hearing being then 
postponed to July 6, 1938. Meanwhile on June 20, 1938, 
Plaintiff filed in the Circuit Court of Appeals for the 
Seventh Circuit a motion for stay of mandate with respect 
to the order of that Court dissolving the stay order pre¬ 
viously entered and dismissing the bill of complaint, which 
motion for stay of mandate was denied on June 27, 1938. 

Your deponent further states upon information 
91 and belief, referring to paragraph 14 of the bill of 
complaint herein, that the subpoenas duces tecum 
issued in the stop order proceedings and served upon cer¬ 
tain officers of plaintiff were definite and particular in their 
terms and conformed to the scope of the inquiry as set forth 
in the notice of such proceedings. Further, no question as 
to relevancy or particularity of the subpoenas was raised 
by counsel for the plaintiff, but on the other hand counsel 
for the plaintiff expressly stated on the record that the 
validity of the subpoenas was not questioned. 

Referring to paragraph 15 of the bill of complaint herein, 
your deponent further states from information and belief 
that on the final day of the hearing in Chicago, Ray P. 
Soldwell, assistant treasurer of plaintiff and personal audi¬ 
tor for Harper S. Hoover, testified that in order to check 
the testimony and exhibits relating to the purchase of 
plaintiff’s properties and the obligations due thereon, which 
facts were in controversy, it would be necessary to examine 
all the accounting and stock books and records of the plain¬ 
tiff, Harper S. Hoover and Resources Trust which had been 
produced in response to Commission’s subpoenas. The 
trial examiner thereupon admitted such books and records, 
when offered by counsel for defendant over objection of 
plaintiff’s counsel with the instruction that such books and 
records be made available at all times to plaintiff in Com¬ 
mission’s offices or wherever requested and should be re¬ 
turned as expeditiously as examination and copying would 
permit. Accordingly such rfecords were examined, copied 
and returned in as short a time as their voluminous char¬ 
acter permitted. The trial examiner specifically instructed 
that all exhibits be held in readiness for plaintiff’s use, at 
any time, and further advised plaintiff to such effect by 
letter after suspending the hearing on April 30, 1938 in 
Chicago. 
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92 Your deponent is informed and believes that all 
books and records of plaintiff, Harper S. Hoover and 

Resources Trust, have been returned to plaintiff’s posses¬ 
sion as expeditiously as circumstances have permitted. 

Referring to paragraph 17 of the bill of complaint herein, 
your deponent further says on information and belief that 
retention of exhibits by the Commission for copying and 
photostating was in accordance with a stipulation between 
counsel providing that photostatic copies of exhibits could 
be substituted for original exhibits in the record to permit 
return of original records, and that no other practical 
method was available which would insure the maintenance 
of the integrity of the exhibits. 

Referring to paragraph 17 of the bill of complaint herein, 
your deponent further says on information and belief that 
the hearings in the stop order proceedings were conducted 
in a manner prescribed by law and with due consideration 
to the rights of the plaintiff and that only matters which 
related to the items in the registration statement challenged 
as containing untrue statements of material facts or omit¬ 
ting to state material facts required and necessary to make 
statements in the registration statement not misleading 
were considered in the hearing. 

In reference to the claim of prejudice on the part of the 
trial examiner, made by counsel for the plaintiff, attention 
is directed to the motion of plaintiff’s counsel, Leonard L. 
Cowan, appearing in the record at page 584, 

•“In connection with our request that the hearing be 
transferred to Washington, we would like to include in 
that the motion that Mr. Fitts be continued as Trial Ex¬ 
aminer in the case’’, 

and further, that no request has ever been made, formally 
or informally, for the withdrawal or modification of said 
motion. 

93 With further reference to paragraph 17 of the bill 
of complaint herein, your deponent states that plain¬ 
tiff’s counsel was given full opportunity to cross examine 
every witness produced at the hearing and did cross ex¬ 
amine or expressly waived the opportunity of cross exam¬ 
ination or reserved such right until later with the consent 
of the trial examiner. In addition to counsel for the plain- 
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tiff, cross examination of the accountants who prepared and 
certified the financial statements contained in the registra¬ 
tion statement was conducted by their counsel who filed a 
special appearance in the stop order proceedings. The rec¬ 
ord now shows that cross examination of witnesses was 
recorded on pages 204-208, 212-216, 516-526, 645-654, 692- 
693, 773-775, 784-790, 894-919, 919-931, 955-961, 993-1013, 
1039-1040, and 1063 inclusive. Every witness was given 
full opportunity to make complete answers to all questions 
and Commission’s counsel was deliberately unhurried in 
seeking answers to questions. 

With reference to paragraph 18 of the bill of complaint 
herein, your deponent further states that the full comments 
and order of the trial examiner for retention of plaintiff’s 
books and records were proper and in accordance with the 
requirements for conducting the stop order proceedings and 
further directs attention to pages 1063 to 1065 of the tran¬ 
script which read in part: 

“By Mr. Cowan: 

“Q. What analysis do you propose to make? 

“Examiner Fitts: Before you go into that, Mr. Cowan 
I don’t want to limit you on that sort of thing, from any¬ 
thing that you want, because you may be preparing your¬ 
self for a court order for the production of the books. I 
want you to get all that here you wish for that purpose, 
because if I am wrong I want to be corrected, but I don’t 
understand that the need of the books is limited to 
94 this particular stock subscription investigation which 
Mr. Duggan has in mind. It has been developed here 
from your own accounts, and I can only see this in one 
way, that these books are intermingled and intertwined as 
a unit; and the whole field of investigation is involved in 
the books, so I don’t know that you could accomplish any¬ 
thing by interrogating Mr. Duggan on one particular fea¬ 
ture of it, because every feature is involved. 

“Mr. Cowan: The only matter which is presented before 
this Examiner is the accuracy of the registration state¬ 
ment. That is the only thing involved. 

“Examiner Fitts: I should say that all of this in my 
humble judgment involves the registration statement. 
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“Examiner Fitts: Well, Mr. Duggan, I don’t think you 
have to make any specifications, I think the purpose of the 
act of registration is to develop a full, a candid and com¬ 
plete disclosure of every relevant fact bearing upon this 
organization, and that the scope of the inquiry goes to the 
extent of building a true picture if the real picture is not 
given by the registration statement. I think it is within 
the scope of this hearing to build the true picture, and I 
don’t see how we can build the true picture without the 
books. 

“Mr. Cowan: Then it is your ruling, Mr. Examiner, that 
the books will not be returned to us at this time? 

“Trial Examiner Fitts: That is the ruling. 

“Mr. Cowan: Very well, to which I take exception. Is 
it the ruling that the books will be retained here in the office 
of the Securities and Exchange Commission and made 
available ? 

“Examiner Fitts: At any time of the day or night that 
you want them. 

“Mr. Cowan*. May I ask how r this corporation is going to 
conduct its business, put on entries which will have to be 
made in those books from day to day in connection with its 
business without the possession of its books? 

“Examiner Fitts: You may ask, but I don’t believe it is 
incumbent upon me to answer. 

* • • 

“Examiner Fitts: Never mind, I have made the ruling. 
I want you to facilitate Mr. Cowan in every possible way 
you can, and when you have finished with a book I want you 
to let him have it. If you make photostats of the material 
before you finish your examination, I want you to make 
your examination from the photostats, not from the books, 
and give Mr. Cowan back his books as soon as pos- 
95 sible. I want you to work this thing as rapidly as 
you can. Put on the largest staff that you can. 

“Mr. Cowan: Much of this material has already been 
photostated, hasn’t it? 

“Examiner Fitts: He can have anything that has been 
photostated.” 

With further reference to paragraph 18 of the bill of 
complaint, your deponent says that the hearings held in 
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the stop order proceedings are public as required by Sec¬ 
tion 21 of the Act and your deponent believes that no re¬ 
leases have been prepared and issued by the Commission 
for the press or others except those attached hereto and 
marked as Exhibits C, D, E, F, G, H, I, J, K, L, M, N, 0 
and P, none of which contain untrue, unfounded, incom¬ 
plete, misleading, erroneous or scurrilous information as 
to the plaintiff or the evidence adduced in the stop order 
proceedings. 

With further reference to paragraph 18 of the bill of 
complaint, your deponent says that he was in charge of the 
hearings held in the course of the stop order proceedings 
as Commission’s counsel and that he is informed and be¬ 
lieves no information was disseminated except through the 
means of public examination of witnesses and exhibits in 
the regular course of the proceedings and that any exam¬ 
ination of exhibits made by representatives of the press or 
others was done as a matter of right in the regular course 
of inspecting a public record. 

With reference to paragraphs 19 and 20 of the bill of 
complaint herein, your deponent further says on informa¬ 
tion and belief that the Commission and its agents and 
employees have been requested to furnish and did furnish 
counsel for the plaintiffs in the matter of Magnus 
96 Brinkman and Anna Brinkman v. Resources Cor¬ 
poration International, et al. No. 38-C-6866 in the 
Circuit Court of Cook County in the State of Illinois with a 
photostatic copy of the registration statement filed by 
plaintiff herein pursuant to the rules of the Commission 
and upon payment of the regular prescribed fee and in the 
same manner and under the same regulations by which 
photostatic copies of the registration statement were fur¬ 
nished other persons, including plaintiff’s counsel; and that 
the Commission and its agents and employees have had no 
connection with or interest in any litigation involving the 
plaintiff aside from giving consideration to the effect of 
such litigation on the statements and information in the 
registration statement. 

On the basis of the evidence now in the record, your de¬ 
ponent believes that the following facts are established: 

That Harper S. Hoover during the years 1926 to 1931 
organized, promoted and received subscriptions to a so- 
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called “International Syndicate’’ formed for the purpose 
of acquiring title to Mexican timber lands, that pursuant to 
the syndicate agreement Hoover was designated as attor¬ 
ney in fact for such subscribers and that when as and if 
title to such lands were acquired a meeting of subscribers 
would be called to determine what disposition of such titles 
would be made in order for each subscriber to obtain his 
proportionate interest. That during said years approxi¬ 
mately 600 subscribers paid in approximately $731,000 cash 
and approximately $400,000 represented by payments in 
kind, that Hoover and other insiders subscribed for an 
Amount in excess of $1,000,000 which sum was never paid 
but subsequently cancelled in toto. That of the approxi¬ 
mate $731,000 in cash subscribed by others, $152,000 
97 was used by Hoover to acquire whatever title in 
Mexican lands he had obtained by October 1931, and 
that the balance of the syndicate funds were used and 
totally expended by Hoover to his own personal benefit. 
That on October 1931 a meeting of subscribers was called 
for the purpose of forming Resources Corporation Inter¬ 
national, that at such meeting it was represented that $7,- 
350,000 had been subscribed by the syndicate members when 
in fact the syndicate records indicated that only approxi¬ 
mately $1,100,000 had been subscribed, that Hoover had 
with syndicate funds acquired title to valuable lands sub¬ 
ject to an indebtedness of $1,650,000 which it was proposed 
to transfer to a corporation, the present plaintiff, and that 
the subscribers would receive shares in such corporation 
valued at $10 per share in accordance with their previous 
syndicate contributions. That thereafter the plaintiff cor¬ 
poration was formed under the Laws of the State of Dela¬ 
ware and in return for the transfer of Hoover’s interest in 
the Mexican timber lands, assumed an indebtedness of $1,- 
650,000 and issued 735,000 shares of stock to Hoover as 
attorney in fact for the syndicate, that Hoover in turn dis¬ 
tributed to the syndicate members in satisfaction of their 
previous subscriptions approximately 150,000 shares of 
stock, and retained the balance of approximately 585,000 
shares as his own personally owned stock. That there¬ 
after, from time to time, in return for reducing the cor¬ 
porate indebtedness at no or only nominal cost to him, Har¬ 
per S. Hoover or his nominees received 121,078 additional 
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shares of stock. That as of February 28,1938, plaintiff had 
outstanding in the hands of approximately 2,500 share¬ 
holders dwelling in many States scattered throughout the 
United States 912,18414 shares of its common stock out of 
a total of 1,000,000 authorized shares; that of the 

98 total of 912,184% shares of the corporation then is¬ 
sued and outstanding, 869,272% shares had been 

originally issued by the corporation to Harper S. Hoover 
or his nominees, and that, as of the same date, Harper S. 
Hoover continued to hold of record only 253,03314 shares, 
the remainder of the total of 869,272J4 shares originally 
issued to him or his nominees having been transferred to 
others. That Harper S. Hoover has continuously since the 
date of incorporation of the company on October 15, 1931, 
and at least until October 31, 1937, offered for sale and sold 
to the public his personally owned stock; that no registra¬ 
tion statement has been filed with respect to such shares, 
and that to the date of May 24, 1938, Harper S. Hoover 
continued in his employ a staff of salesmen which had been 
engaged in the public distribution of Hoover’s stock and 
continued to fill orders for stock on subscriptions previously 
made. 

Of the 735,000 shares issued to Harper S. Hoover on 
original issue upon organization of the plaintiff and the 
additional shares issued to him subsequently for “services” 
or “commissions” for reduction of indebtedness or in ob¬ 
taining timber cutting contracts, Hoover, as of February 
8, 1938, had disposed of all except 253,010 shares at prices 
ranging from $10.00 to $11.50 per share. That approxi¬ 
mately 130,000 shares were sold by him in 1937. That Har¬ 
per S. Hoover has advanced moneys to dependent parties 
contracting with plaintiff for timber cutting rights, con¬ 
trolled by Hoover, which have been in turn paid by these 
contractors to the plaintiff, Resources Corporation Inter¬ 
national, for the right to cut timber purportedly owned by 
the plaintiff. That for “procuring” these contracts from 
his controlled companies Hoover received a “commission” 
of 1,862*4 shares of plaintiff’s stock of an aggregate stated 
value of $18,625. That from the sums paid in by 

99 these contractors, plaintiff under the dominance of 
Hoover was caused to declare “distributions” of 

20^ a share on its stock quarterly in 1937 and January 1938 
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and that such distributions were merely a partial return 
of the capital paid in by the investors. That approximately 
85% of the cash used in the “distributions” to stockhold¬ 
ers consisted of money which plaintiff received from Hoover 
through the medium of the individuals and corporations 
having cutting contracts upon which advance payments 
were made. That Harper S. Hoover’s re-sales to the pub¬ 
lic since the organization of the company of approximately 
GOO,000 shares of stock were at prices ranging from $10.00 
to $11.50 per share. That during the period of the so-called 
“distributions” to stockholders the market price per share 
of plaintiff’s shares which had fallen to 2*4 bid and ZV 2 
asked in September 1936, rose to a high of 10^ per share 
in April 1937; sales in February 1938 were made in the 
over-the-counter market at 8-1/8 and 8% per share. 

Your deponent is informed and believes that the very 
high prices received by Harper S. Hoover, in the sale of 
shares held by him, has been in part attributable to the 
active and extensive selling organization employed by Har¬ 
per S. Hoover, and in part due to the circuitous procedure 
hereinbefore described, whereby the plaintiff was provided 
with funds and forced to disburse distributions of capital 
to subserve the ends of Harper S. Hoover. Your deponent 
further believes that the evidence adduced establishes that 
plaintiff’s activities, in a large measure, stand revealed as 
designed not for the advancement of its corporate functions 
but as an aid to Harper S. Hoover in selling its stock at a 
personal profit. 

100 Your deponent further says that the Commission 
is not the first governmental agency that has taken 
action in respect of the selling of plaintiff’s securities. The 
States of Wisconsin, Michigan, Missouri and Indiana have 
revoked or suspended the plaintiff’s license to sell shares 
in such States. 

Your deponent further states that the transcript of tes¬ 
timony taken in the hearing before the Examiner from 
April 19 to April 30, 1938, amounts to 1,081 pages, and in 
addition there are 128 exhibits comprising several thou¬ 
sand pages. Transcript of the hearing before the Com¬ 
mission on May 24, 1938 comprises 73 pages of testimony, 
35 pages of argument, and 3 exhibits. 
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Your deponent states further on information and belief 
that many of the facts hereinabove set forth are not dis¬ 
closed or only incompletely mentioned in the registration 
statement and prospectus. In addition, deponent believes 
that the present incomplete record has established numer¬ 
ous deficiencies in many items of the registration statement 
as originally alleged by notice of hearing. Further, that 
when hearings are resumed, that further deficiencies in the 
registration statement will be disclosed in respect of such 
important facts as the valuation placed on the properties 
alleged to be owned by plaintiff; and further that Commis¬ 
sion’s counsel has challenged the accuracy of statements in 
the registration statement which claim a value in excess of 
$100,000,000 for the timber and ranch lands alleged to be 
owned by plaintiff. It is your deponent’s belief based 
upon facts disclosed by investigation made and information 
received by deponent and other representatives of the Com¬ 
mission that the values claimed by the plaintiff are exces¬ 
sive and fanciful and not based upon an appraisal and that 
the value claimed is based upon an aerial reconnaissance 
hurriedly made and without a bona fide attempt to 
101 determine the actual amount of timber extant on 
the properties and without a bona fide attempt to 
determine the actual value of the timber. The hearings 
have not been completed and it is your deponent’s belief, 
based upon evidence already adduced for the record and 
upon facts disclosed from investigation made and informa¬ 
tion received by deponent and other representatives of the 
Commission which facts will hereafter be adduced in evi¬ 
dence that such facts establish sufficient basis to find untrue 
statements of material facts in the registration statement 
and the omission to state material facts required to be stated 
and necessary to make statements contained therein not 
misleading and to warrant the issuance of a stop order. 

SMITH W. BROOKHART JR. 


Subscribed and sworn to before me this 12th day of July, 
1938. 


MARIE D. LANDING 

(Seal) Notary Public, District of Columbia 

My commission expires March 2, 1941. 
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102 Filed July 12, 1938. 

State of Illinois 

Covmty of Cook ss 

I, William P. Meyer, being first duly sworn, depose and 
say: 

That I am a resident of Lombard, Illinois, and am em¬ 
ployed by the United States Securities and Exchange Com¬ 
mission as an (Expert) Accountant-Investigator, attached 
to the Chicago Regional Office of said Commission. 

That in connection with the duties of my employment, I 
was assigned to work on a private investigation being con¬ 
ducted under a formal order of the Commission relating 
to the question of whether the securities of Resources Cor¬ 
poration International had been sold in compliance with 
the requirements of the Securities Act of 1933, as amended. 

That in connection with my work on this case, I inter¬ 
viewed Messrs. Verne A. Trask, Joseph M. Milner and Le- 
Roy George Gordner, who were said to be purchasers of 
stock of the Resources Corporation International, said 
stock not having been registered with the Securities and 
Exchange Commission under the provisions of the Securi¬ 
ties Act of 1933, as amended. 

That on March 18, 1938,1 called Mr. Verne A. Trask, an 
attorney, at his office in Indianapolis, Indiana, on the tele¬ 
phone and made an appointment with him for an interview 
later in the day at my temporary office in the Post Office 
Building at Indianapolis. 

That later in the day a gentleman presented himself at 
my office and stated that he was Verne A. Trask. 

That I presented my credentials to Mr. Trask which 
identified me as an (Expert) Accountant-Investigator of 
the Securities and Exchange Commission. I explained to 
Mr. Trask that I was working on a private investigation 
with reference to the sale of shares of stock of Resources 
Corporation International and that I wished to determine 
from him the facts and circumstances surrounding his pur¬ 
chase of stock. I informed Mr. Trask that the mere 

103 fact that an investigation of a company or its officers 
was being made did not imply that the corporation 

or its officers had violated the provisions of the Securities 
Act of 1933, as amended, in any manner, and stated to him 
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that the investigation was being conducted merely to find 
out the true facts. 

That I did tell Mr. Trask that Resources Corporation In¬ 
ternational had filed a registration statement with the 
United States Securities and Exchange Commission on 
February 28, 1938 for an offering of stock. That I did ad¬ 
vise Mr. Trask that this registration statement was open 
to public inspection at the office of the Commission in Wash¬ 
ington, D. C. 

That I asked Mr. Trask from whom he had purchased 
his stock and he told me that he had purchased it from one 
G. L. Bishop, a representative of Resources Corporation 
International. 

That I asked him if he knew at the time of his purchase 
whether the proceeds of the sale of stock that he purchased 
went to the benefit of the company or to Mr. H. S. Hoover, 
and Mr. Trask told me that he did not know that he had 
purchased the personal stock of Mr. Hoover. I asked Mr. 
Trask whether if, at the time he made the purchase, he had 
known that the stock he had purchased belonged to an of¬ 
ficer of the company rather than to the corporation, he 
would have been influenced in any way by that fact. I also 
asked Mr. Trask if he was told at the time he purchased his 
stock that the Mexican properties held by Resources Cor¬ 
poration International had been originally acquired by Mr. 
Hoover on a down payment or option price of less than 
$360,000. Mr. Trask stated that he was not so told. 

That I asked Mr. Trask if he was told at the time he 
purchased his stock that the stock being offered was a part 
of the 735,000 shares of stock Mr. Hoover had re- 
104 ceived for his interest in the Mexican lands turned 
over to the Resources Corporation International. 

That I asked Mr. Trask if he had been told at the time he 
purchased his stock that Resources Corporation Interna¬ 
tional in acquiring the Mexican land properties for which 
it gave some 735,000 shares of stock assumed a purchase 
money obligation of about $1,650,000 and Mr. Trask said 
that he had no knowledge of this. 

That I asked Mr. Trask if he had been told at the time of 
his purchase of Resources Corporation International shares 
that the Resources Corporation International had executed 
several timber cutting contracts with independent com- 
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panies and Mr. Trask stated that he was told that. I then 
asked Mr. Trask if he had been told that about eighty per 
cent of the money received by Resources Corporation In¬ 
ternational on the timber cutting contracts from these com¬ 
panies had been furnished to these companies by H. S. 
Hoover, who was in control of certain of these companies. 
Mr. Trask stated that he did not know that fact at the time 
he purchased the stock. He further stated that if it were 
true and had he known it at the time of his purchase, he 
might not have purchased the stock. 

That I asked Mr. Trask whether he was told at the time 
he purchased his stock that one of the timber cutting con¬ 
tracts had been entered into by Resources Corporation In¬ 
ternational with a person who had formerly been employed 
by the company which made a cruise of the Mexican prop¬ 
erties for Resources Corporation International and that it 
had subsequently been assigned to a corporation controlled 
by Mr. H. S. Hoover. 

That I told Mr. Trask that any of the questions I had 
asked him were based on information disclosed in the regis¬ 
tration statement filed with the United States Se- 
105 curities and Exchange Commission at Washington, 
D. C., which was open to public inspection. That I 
did not at any time ask Mr. Trask whether he would be dis¬ 
posed to sell his stock and that the only statement with ref¬ 
erence to the marketability of the stock came after Mr. 
Trask asked me if 1 knew whether there was a market for 
the stock in Chicago. In answer to his question, I said that 
the last bid I had heard of for the stock in Chicago was 
$7.50 a share. 

That in the course of my interview with Mr. Trask I made 
notes of what I understood him to say and at the conclusion 
of our interview I asked him to read over my notes and 
asked him to initial the page on which I had made the notes 
if they presented an accurate summary of the interview. 
That Mr. Trask stated that he thought certain changes and 
additions should be made to the notes to properly reflect 
what had transpired at the interview and I told him that 
I wanted the true facts and suggested that he make the 
appropriate changes, which he did. That there was no 
reluctance whatever on my part in permitting Mr. Trask to 
make any changes or corrections on the notes I had taken. 
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That I requested Mr. Trask to refrain from telling any¬ 
one that I had interviewed him, stating that the investiga¬ 
tion was purely of a private nature and that any publicity 
given to it at that particular time would not be in the best 
interests of either Resources Corporation International, its 
stockholders or the United States Securities and Exchange 

Commission. 

106 That on March 19, 1938, I called on Joseph M. 

Milner at his office, vdio I understood to be a stock¬ 
holder of Resources Corporation International, to ascertain 
the facts concerning the purchase of five shares of stock 
by him. I explained to Mr. Milner that a private investi¬ 
gation was being conducted under a formal order issued by 
the Commission in accordance with the provisions of the 
Securities Act of 1933, as amended, to determine whether 
or not there had been any violations of the Act mentioned 
in connection with the sale of the stock of Resources Cor¬ 
poration International. I advised Mr. Milner that the fact 
that an investigation was being made did not warrant his 
assuming that any violation of the law had occurred and 
that the Commission was merely conducting this investiga¬ 
tion to determine whether the securities mentioned had 
been sold in compliance with the law. In answer to my 
question Mr. Miller stated that he had purchased five 
shares of stock from one Kelley, a salesman. I asked him 
who he had talked to other than Kelley prior to making his 
purchase and he stated that he had talked to Mr. H. S. 
Hoover and Arnold Joerns in Chicago with reference to the 
stock. I asked Mr. Milner if he knew who owned the stock 
that he had purchased and Mr. Milner said that he had 
assumed it was unissued stock of the corporation that he 
had purchased. Mr. Milner stated, however, that it would 
have made no difference to him whose stock he was pur¬ 
chasing because he relied on the information he had re¬ 
ceived from Messrs. Kelley, Hoover and Joerns. I asked 
Mr. Milner if he knew at the time he had purchased thi s 
stock that of the one million shares of authorized stock of 
the company, Mr. Hoover had received 735,000 shares for 
his interest in the Mexican timber lands that were acquired 
by Resources Corporation International. Mr. Milner stated 
that he did know that at the time he purchased his stock. 
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Inasmuch as affiant had reason to believe that this informa¬ 
tion had not been disseminated publicly at the time of Mr. 
Milner’s purchase and because of Mr. Milner’s ap- 

107 parent unwillingness to fully discuss the circum¬ 
stances surrounding his purchase, very few other 

questions were asked Mr. Milner. 

I asked Mr. Milner whether he had attended the annual 
meeting and banquet of the stockholders held in the Grand 
Ball Room of the Stevens Hotel on February 21, 1938, in 
Chicago and Mr. Milner stated that he had attended and 
that he was delighted with the meeting. 

Mr. Milner stated to the affiant that he believed Mr. 
Hoover was entitled to everything he had received from 
the company and that he had every confidence in the man¬ 
agement of the company. The affiant did in no way what¬ 
ever attempt to destroy the confidence Mr. Milner stated 
he had in the company. 

At my request Mr. Milner produced certain letters he 
had received from Mr. Hoover and Mr. Soldwell which pur¬ 
ported to be letters enclosing distribution or dividend 
checks to stockholders. I asked Mr. Milner if he knew that 
approximately 80 per cent of the moneys from which the 
distributions were made came indirectly from Mr. H. S. 
Hoover. Mr. Milner stated that he did not know that and 
that he had been told that the money came from companies 
which had entered into timber cutting contracts with Re¬ 
sources Corporation International, and that he did not 
know that Mr. Hoover was interested in those companies. 

I asked Mr. Milner if he would have any objection to my 
borrowing the letters referred to. Mr. Milner stated that 
he was not inclined to loan the letters to me and asked me 
what the Commission would do if he refused to loan the 
letters to me. I stated to him that I did not know what the 
Commission would do, but I did explain to him that inas¬ 
much as the Commission was operating under a formal 
order of investigation it had the power to subpoena the 
letters referred to. Mr. Milner then stated that he had no 
objection to loaning the letters to me and I gave him a re¬ 
ceipt for the letters. I advised Mr. Milner that the 

108 original letters would be returned to him as soon 
as our investigation had been completed. 
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That on March 19, 1938, I called at the office of LeRoy 
George Gordner, known to me to be a stockholder of Re¬ 
sources Corporation International, and identified myself 
as an (Expert) Accountant Investigator of the United 
States Securities and Exchange Commission. I told him 
that the Securities and Exchange Commission was making 
an investigation to determine whether the stock of Re¬ 
sources Corporation had been sold in compliance with the 
provisions of the Securities Act of 1933, as amended. I 
told Mr. Gordner that the investigation was private in 
nature and that no one should infer from the fact that an 
investigation was being conducted that there had been any 
violation of the law committed. I requested that the fact 
that I had called on him not be made known to anyone, stat¬ 
ing that any publicity given to the fact that I had inter¬ 
viewed him would not be in the best interests of the Re¬ 
sources Corporation International, its stockholders or the 
United States Securities and Exchange Commission. I at 
no time stated “that if Mr. Gordner would keep this in¬ 
vestigation quiet for a few days it wouldn’t matter whether 
Mr. Hoover knew about it or not for the ‘Securities Ex¬ 
change Commission would then have Mr. Hoover where 
they wanted him.’ ” 

In answer to my question, Mr. Gordner informed me that 
he had purchased the stock of Resources Corporation In¬ 
ternational from Mr. George Bishop. I asked Mr. Gordner 
if he knew where the stock he had purchased came from. 
Mr. Gordner stated that at the time he purchased the stock 
he assumed it was treasury stock of the company. Mr. 
Gordner stated that he did not know that he was buying the 
personally-owned stock of H. S. Hoover. Prior to the pur¬ 
chase of the stock he stated that he had received a circular 
on the company which had been issued by J. J. Jennings & 
Company, a security dealer of Detroit, Michigan. 

109 That I did not make a statement to Mr. Gordner 
as follows: 

“You would not have purchased this stock had you known 
that it was Mr. Hoover’s and that he had been paid some 
seven million dollars for properties which he acquired for 
approximately four hundred thousand dollars.” 
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That I did ask Mr. Gordner if he had been told at the time 
he purchased the stock that Mr. Hoover had received 735,000 
shares of stock in the company in return for his interests 
in certain Mexican timber lands. Mr. Gordner stated that 
he did not know that at the time of his purchase. 

That I did ask Mr. Gordner if he had attended the annual 
banquet and meeting of stockholders held in the Grand Ball 
Boom of the Stevens Hotel in Chicago on February 21, 
1938. 

That I asked Mr. Gordner whether he had been informed 
at the time he purchased the stock that Mr. Hoover was in 
control of several of the companies which had entered into 
timber cutting contracts with Kesources Corporation Inter¬ 
national, the treasurer of which was Mr. H. S. Hoover. I 
also asked Mr. Gordner if he had been advised of the fact 
at any time that the source of about 80 per cent of the 
money from which Resources Corporation International 
made distributions to its stockholders was Mr. Hoover, who 
made payments to the companies in his control. Mr. 
Gordner then asked me where he could secure this informa¬ 
tion and I informed him that a registration statement had 
been filed with the United States Securities and Exchange 
Co mmi ssion on February 28, 1938, which contained certi¬ 
fied financial data, copies of which could be obtained from 
the Commission and the original of which was open to pub¬ 
lic inspection at Washington. 

I asked Mr. Gordner if he had received any letters or 
circulars in connection with his purchase of stock or in 
connection with the receipt of distributions from the com¬ 
pany. Mr. Gordner showed me his correspondence file on 
the subject. I selected certain material from this corre¬ 
spondence file and asked Mr. Gordner if I could borrow it 
and upon his consent I gave him a receipt for it and 
110 promised that the original papers would be returned 
to him. Under date of May 28, 1938, the papers re¬ 
ferred to were returned by registered mail to Mr. L. G. 
Gordner, c/o Travellers Insurance Company, Chamber of 
Commerce Building, Indianapolis, Indiana. Mr. Gordner 
suggested to affiant that he drop in and see Mr. Meade, a 
Director of Resources Corporation International, living in 
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Indianapolis. In accordance with Mr. G-ordner’s sugges¬ 
tion, affiant did call on Mr. Meade. 

WILLIAM P. MEYER 

Subscribed and sworn to before me this 9th day of July, 
1938. 

PRESTON S. CUTLER 

(Seal) Notary Public 

My commission expires 3/9/39. 

Filed July 12th 1938 

111 Affidavit of Richard H. Lauritzen 
District of Columbia : ss. 

Rickard H. Lauritzen, being first duly sworn, on oath de¬ 
poses and says: 

That he is an attorney at law, residing in the City of 
Chicago, Illinois, employed at the Chicago Regional Office 
of the Securities and Exchange Commission; that as such 
attorney he has been engaged, pursuant to an order of said 
Securities and Exchange Commission, in investigating the 
facts and circumstances surrounding the issuance and sale 
of securities of Resources Corporation International 

112 for the purpose of ascertaining whether said Re¬ 
sources Corporation International or its officers or 

agents in the sale of said securities have failed to comply 
with or have violated the provisions of the Securities Act 
of 1933, as amended; 

That during the course of said investigation it was nec¬ 
essary to interview various purchasers of said securities to 
ascertain what representations had been made to them in 
order to induce them to purchase said securities and to 
ascertain whether there had been omissions to state mate¬ 
rial facts in connection with the sale of securities to such 
purchasers; 

That among the purchasers so interviewed by affiant was 
one Otto H. Budahn of Waupun, Wisconsin, whose affidavit, 
dated May 20, 1938, has been filed herein as plaintiff’s Ex¬ 
hibit #2, which affidavit, purporting to contain the sub¬ 
stance of certain questions asked and statements made by 
affiant in an interview with said Otto H. Budahn had on 
May 17, 1938, been read by affiant; 
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That on May 17, 1938, affiant called at the home of Otto 
H. Budahn, 222 S. Watertown Street, Wanpun, Wisconsin, 
and asked said Budahn to state the facts surrounding his 
purchase of stock in Resources Corporation International. 
Mr. Budahn appeared to be extremely reluctant to give in¬ 
formation and in lieu of answering fully and freely the 
questions asked of him insisted that affiant should answer 
certain questions propounded by him, Budahn. Affiant 
stated to the said Budahn that it was the purpose of the 
Commission to secure information, but that affiant would 
be perfectly willing to answer the said Budahn’s 

113 questions providing that information thereon was in 
the possession of the Commission. The wife of Mr. 

Budahn also came into the room where the interview was 
taking place and showed herself to be very indignant that 
an attorney of the Securities and Exchange Commission 
should call and ask questions relating to purchases of stock 
made by herself or Mr. Budahn. 

In answer to questions put by affiant, Mr. Budahn stated 
that the stock salesman who called upon him had told him 
that James D. Lacy & Co. had cruised and appraised the 
timber on lands of Resources Corporation International 
and had valued said timber at $110,000,000; that he, Budahn, 
did not know that H. S. Hoover had received from the com¬ 
pany over $7,000,000 of stock out of the total capital stock 
of $10,000,000; that he, Budahn, had been informed that the 
Company had actually paid $9,000,000 for its properties and 
that this money had been paid to the original owners of 
such properties who were not connected with Resources 
Corporation International; that he, Budahn, did not know 
that certain companies, purporting to have purchased tim¬ 
ber from Resources Corporation International, had been 
formed and were controlled by H. S. Hoover and that 
monies paid in by such companies and later disbursed as 
dividends or distributions had been furnished by H. S. 
Hoover and that he, Budahn, did not know that stock which 
he purchased came from the personal holdings of H. S. 
Hoover and that he had believed that such stock was un¬ 
issued company stock. 

114 With respect to particular questions and state¬ 
ments attributed to affiant in said plaintiff’s Exhibit 

#2 the facts are as follows: 
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With respect to the question as found in plaintiff’s Ex¬ 
hibit #2, “did you know thui H. S. Hoover paid $152,000 
for the timber he sold to the corporation for $9,000,000” 
affiant states that a question somewhat similar to this was 
asked of Mr. Budahn, the actual form of the question being 
in substance whether Mr. Budahn was informed at the time 
when he purchased his stock that the properties or equities 
turned over by H. S. Hoover to Resources Corporation In¬ 
ternational at the time of incorporation on October 15,1931, 
and for which he received stock of the stated value of $7,- 
350,000 and for which properties or equities the corporation 
assumed a liability of an additional $1,650,000, as set forth 
in the registration statement filed by the plaintiff herein, 
had been acquired by H. S. Hoover by the expenditure up 
to the time of incorporation of the sum of only some 
$152,000 out of monies received by him from subscribers to 
a certain “International Syndicate”, these facts having 
been testified to by plaintiff’s auditor in the Stop Order 
proceedings entitled “In the Matter of Resources Corpora¬ 
tion International, Docket #2-3612”, said testimony being 
found at pages 141-147, 162 et seq. of the record thereof. 
Affiant states that the purpose of asking such question was 
to ascertain whether plaintiff’s agents had omitted to state 
material facts in making the sale of the securities to said 
Budahn. 

115 With respect to the statements as found in plain¬ 
tiff’s Exhibit #2, purported to have been made by 
affiant that “Lacy & Co. did not cruise these properties; it 
is so swampy they couldn’t get people to work on the prop¬ 
erties . . . 

“The timber could not be gotten out because of the 
swamps and that there is no transportation available. 

“He inferred that the maps used were inaccurate and 
showed water courses inaccurately. 

“After an aerial reconnaissance the cruise figures were 
agreed upon at some hotel in Texas”, affiant states that 
said statements were not made by him as thus set forth in 
Plaintiff’s Exhibit #2, but that after questioning by Mr. 
Budahn as to whether affiant was informed as to the facts 
surrounding the purported cruise and appraisal of plain¬ 
tiff’s properties made by James D. Lacy & Co., affiant 
stated that he was reliably informed that James D. Lacy 
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& Co. had not cruised or appraised plaintiff’s properties, 
but had only made an aerial reconnaissance such as would 
be made to determine whether or not an actual cruise should 
be made, and that affiant was reliably informed that a large 
part of the lands owned by plaintiff were in extremely 
rugged country or were so located that at least for a greater 
portion of the year during the rainy season in Mexico it 
would not be possible to conduct logging operations, and 
also that affiant was reliably informed that there was no 
transportation available on a large part of said properties. 
Affiant also stated that he had been reliably informed that 
certain maps used in making said aerial reconnais- 

116 sance were inaccurate and showed water courses in¬ 
accurately, and further that affiant had been reliably 

informed that after said aerial reconnaissance the quan¬ 
tities of various species of timber as set forth in the afore¬ 
mentioned James D. Lacy & Co.’s report had been agreed 
upon by the persons making said report at a hotel in San 
Antonio, Texas. 

With respect to the question set forth in plaintiff’s Ex¬ 
hibit #2, “Did you know all the stockholders had lost faith 
in the enterprise?” affiant states that this question was not 
asked of Mr. Budahn. 

With respect to the statement as set forth in plaintiff’s 
Exhibit #2, “there are lots of people suing H. S. Hoover,” 
affiant states that such statement was not made to Mr. 
Budahn, but that it is likely that he was informed by affiant 
that a receivership suit had been commenced by certain 
stockholders in the Circuit Court for Cook County, Illinois, 
which suit was a matter of public record; 

With respect to the statement as set forth in plaintiff’s 
Exhibit #2, “no one put any money in the sales contracts 
except H. S. Hoover” affiant states that he did not make 
said statement to Mr. Budahn, but that he informed Mr. 
Budahn that it had been stated in the registration state¬ 
ment filed by H. S. Hoover that approximately 85 per cent 
of the money paid in to Resources Corporation Interna¬ 
tional by cutting contractors had been furnished by H. S. 
Hoover. 

117 With respect to the statement as set forth in plain¬ 
tiff’s Exhibit #2, “If you make any money from 

this you will be happy, and if you don’t we will be happy”, 
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affiant states that such statement was not made to Mr. 
Budahn, but that after it had been stated by either Mr. 
Budahn or Mrs. Budahn that the Securities and Exchange 
Commission was attempting to ruin the business of plain¬ 
tiff, that it was explained that such was not the purpose of 
the Securities and Exchange Commission and that if the 
purchasers of plaintiff’s stock should succeed in making 
money that affiant would be personally pleased or made 
happy thereby; 

With respect to the statement as set forth in plaintiff’s 
Exhibit #2, “If the timber was there, you would all make 
lots of money, but it isn’t there” affiant states that such 
statement w T as not made by him to the said Budahn; 

With respect to the question and statement as set forth 
in Plaintiff’s Exhibit #2, “Do you still hope to make a lot 
of money? Well, you won’t”, affiant states that such ques¬ 
tion was not asked of or such statement made to the said 
Budahn; 

With respect to the statement as set forth in Plaintiff’s 
Exhibit #2, “It was evident that the interviewer wished 
to instill a lack of confidence in my mind as an investor. 
He attempted by insinuation and direct statement to 
blacken H. S. Hoover’s character as well as his associates 
rather than to get information for the S. E. C.”, affiant 
states that such statement of said Budahn is false and un¬ 
true; 

118 Affiant further states that subsequently to his in¬ 
terview with Mr. Budahn, he interviewed various 
other purchasers of Resources Corporation International 
stock living in and near Waupun, Wisconsin; that a num¬ 
ber of such persons subsequently interviewed informed affi¬ 
ant that they had purchased stock of Resources Corporation 
International on the recommendation of the said Budahn, 
it appearing that the said Budahn had on some occasions 
introduced one J. W. Shaffer, who was a salesman selling 
stock of Resources Corporation International, to such pur¬ 
chasers and in concert with such salesman and alone, the 
said Budahn had recommended strongly to such purchasers 
that they purchase stock of Resources Corporation Inter¬ 
national; that such purchasers stated to affiant that they 
had known the said Budahn for a long period of time and 
had confident in his business ability and integrity and that 
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the said Budahn in making representations to them con¬ 
cerning the stock of Resources Corporation International 
had at no time informed such purchasers that he, Budahn, 
was receiving a part of the commission paid to the said 
salesman, Shaffer, for the consummation of sales to such 
purchasers; 

Affiant further states that an examination of the current 
salesmen’s ledger No. 3, of H. S. Hoover, Chairman of the 
board and treasurer Corporation International, a copy of 
which ledger is in evidence as an exhibit in the stop order 
proceedings, made at the request of affiant by C. S. Dug¬ 
gan, an accountant of the Securities and Exchange Com¬ 
mission, reveals that an account is carried in said sales¬ 
men’s ledger in the name of 0. H. Budahn, said account 
being credited during the year 1936 with the sum of 
119 $1468 as commission on stock sales and during the 

year 1937 with $543.64 as commission on stock sales, 
a total for these two years of $2011.64, and that the said 
Budahn was debited in said account on account of the com¬ 
mission credits thus arising with various checks issued to 
J. W. Shaffer for the account of said Budahn and issued to 
said Budahn through J. W. Shaffer, and with the issuance 
of certain shares of stock of Resources Corporation Inter¬ 
national, which checks and stock were issued for and to 
0. H. Budahn to make up the said sum of $2011.64 paid to 
the said 0. H. Budahn by H. S. Hoover, chairman of the 
board and treasurer of Resources Corporation Interna¬ 
tional, as commissions on sales consummated by the said 
Shaffer with the assistance of the said Budahn; 

Affiant further states that at the time of his interview 
with the said Budahn as hereinbefore set forth he was not 
aware that the said Budahn had received commissions upon 
the sale of Resources Corporation International stock, and 
that affiant was of the belief at that time that the only con¬ 
nection of the said Budahn with Resources Corporation 
International or any of its officers or agents was that of a 
member of the public who had purchased stock of said 
company. 

Affiant further states that among the purchasers inter¬ 
viewed by affiant during the course of said investigation 
were one George E. Welson and Winifred Joyce Welson of 
Beaver Dam, Wisconsin, whose affidavit dated May 20th 
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has been filed herein as plaintiff’s Exhibit #3, which affi¬ 
davit purporting to contain the substance of certain ques¬ 
tions asked by and statements made by affiant in said inter¬ 
view has been read bv affiant; 

120 That the true facts and circumstances surround¬ 
ing said interview are as follows: 

On May 17,1938 affiant called at the home of said George 
E. Welson and Winifred Joyce Welson who are husband 
and wife, at Beaver Dam, Wisconsin and upon affiant’s in¬ 
troducing himself to said Welsons they made a statement 
to him concerning the circumstances surrounding their pur¬ 
chases of Resources Corporation International stock. Mr. 
and Mrs. Welson informed affiant that one J. W. Shaffer 
had first come to their home about three years ago and in¬ 
troduced himself to Mrs. Welson and that later a certain 
U. G. Swartz had called at their home in company with the 
said Shaffer; that at the solicitation of said salesmen Mrs. 
Welson sold certain securities which she then owned and 
purchased Resources Corporation International stock with 
the proceeds, and that subsequent to this time the said 
Shaffer had been urging her to dispose of certain other 
securities which she owned and purchase additional stock 
of Resources Corporation International; that Mr. Welson 
subsequently purchased stock of Resources Corporation In¬ 
ternational and that at the time when he purchased said 
stock he was advised by the said Shaffer that this would be 
his last chance to get stock because there was no more 
stock available for sale. The Welsons further stated that 
they felt the stock was good because Resources Corporation 
International was a closed corporation; that they under¬ 
stood the actual cost to H. S. Hoover of properties acquired 
by him and turned over to the corporation was $4.50 per 
acre, and that they understood that outside lumbering in¬ 
terests not connected with Resources Corporation Inter¬ 
national or any of its officers had made substantial advance 
payments to Resources Corporation International on cut¬ 
ting contracts, which facts appear to be contrary to the 
facts as set forth in the registration statement filed 

121 by Resources Corporation International and to the 
testimony of its officers and agents heretofore taken 

in connection with stop order proceedings instituted with 
respect to said registration statement. Said Welsons fur- 
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ther stated that they were not informed that stock which 
they purchased came from the personally owned stock of 
H. S. Hoover. Said Welsons further stated that when they 
began to receive dividends or distributions on their stock 
they were urged to purchase and did purchase more stock 
and that they were not informed that the source of substan¬ 
tially all of the moneys used to pay said dividends or dis¬ 
tributions was the personal funds of H. S. Hoover as dis¬ 
closed in the registration statement filed by Resources Cor¬ 
poration International, and said Welsons further stated 
that the said J. W. Shaffer has called upon them at least 
once in a month for the past three years and that shortly 
before affiant called upon them and after the institution of 
stop order proceedings by the Commission that the said 
Shaffer had called upon Mr. Welson and asked that he sign 
a certain petition similar to plaintiff’s Exhibit H of the bill 
of complaint herein affirming confidence in H. S. Hoover, 
Mr. Welson stating to affiant that he told the said Shaffer 
he did not want to sign said petition but that Shaffer was 
very insistent and that he finally signed. 

With reference to the statement made in plaintiff’s Ex¬ 
hibit #3 attributed therein to affiant that “There may be 
timber on the properties but it would be impossible to get 
it out to market,” and the statement “Even if the timber 
was there it would be a very long time before there would 
be any dividends,” Affiant states that he did not make said 
statements to the said Welsons. 

With reference to the statements attributed to him in 
plaintiff’s Exhibit #3 that “All the officers and staff of 
the corporation would end up with a big headache 
122 when the truth was known and he felt sorry for us. 

But we would have plenty of individual and impor¬ 
tant company when the business collapses,” affiant states 
that said statements were not made by him to the said Wel¬ 
sons. 

With reference to the statement in plaintiff’s Exhibit #3 
that “he inferred that this was a gigantic swindle and the 
officers and salesmen would end up in prison”, affiant states 
that at no time to his knowledge did he make or intend to 
make any such inferences during the course of the inter¬ 
view with the said Welsons, nor did he make any direct 
statements whatever to said effect. 
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With reference to the statement attributed to affiant in 
plaintiff’s Exhibit #3 that “he hoped the money was not 
lost but he was afraid there was no hope”, affiant states 
that said statement was not made by him to said Welsons. 

With reference to the statement in plaintiff’s Exhibit #3 
that “We got the impression from him that everything was 
lost. From the beginning of the visit he seemed to only 
want to impress us that we had invested in a fraud. He 
seemed to have no other object”, affiant states that with 
respect to the impression referred to therein as having 
been received by the said Welsons as a result of affiant’s 
visit, that affiant is unable to state whether in fact said 
Welsons received such impressions but affiant states that 
at the time of said interview the said Welsons did not indi¬ 
cate to him that they had received any such impressions, 
that they stated to affiant that they realized the Commis¬ 
sion was seeking information; that they would be willing to 
cooperate with the Commission and did not indicate in any 
way to affiant that thev felt aggrieved bv reason of affiant 
having called upon them. 

123 Affiant states that he has read paragraph 21 of 
the plaintiff’s bill of complaint herein and has read 
plaintiff’s Exhibit H mentioned in said paragraph 21; that 
numerous purchasers of Resources Corporation Interna¬ 
tional stock interviewed bv him have stated that thev have 

« * 

at the solicitation of plaintiff’s agents and salesmen signed 
statements similar to plaintiff’s Exhibit H; that the state¬ 
ment of such purchasers directly contradicts their pur¬ 
ported affirmations as set forth in paragraphs numbered 
1, 2, 3 and 4 of said plaintiff’s Exhibit H; it appears from 
the statements of those purchasers with whom affiant has 
been in contact that there are few, if any, of such purchas¬ 
ers who signed said statement with any knowledge of the 
facts set forth therein; that numerous of such purchasers 
who have signed such statements have stated to affiant that 
they were not informed prior to the signing of said state¬ 
ment that there had been issued to H. S. Hoover or his 
nominees 735,000 shares of stock of Resources Corporation 
International as set forth in paragraph 1 of said plaintiff’s 
Exhibit H, and had no previous knowledge of the other 
facts stated in said paragraph 1, which paragraph 1 fails 
to state that the properties of said corporation were orig- 
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inally acquired by H. S. Hoover and fails to state the ac¬ 
tual cost to H. S. Hoover of said properties as set forth in 
the registration statement filed by Resources Corporation 
International; that numerous of such purchasers who have 
signed such statements have stated to affiant that they had 
no information whatever at the time of signing said state¬ 
ment of the facts set forth in paragraph 2 thereof and that 
they were not advised that on account of certain re- 
124 ductions of the liabilities of the corporation from 
$1,650,000 to $120,000 that unissued stock of the cor¬ 
poration in the amount of 52,536 shares was issued to H. S. 
Hoover, Chairman of the board and treasurer of plaintiff 
for securing said reductions as set forth in the registration 
statement filed by plaintiff; that numerous purchasers who 
have signed such statements have stated to affiant with re¬ 
spect to the matters set forth in paragraph 3 of plaintiff’s 
Exhibit H that they had no information whatever at the 
time of signing such statements that H. S. Hoover had fur¬ 
nished substantially all of the moneys used by companies 
having cutting contracts with Resources Corporation Inter¬ 
national to make payments upon such contracts to Resour¬ 
ces Corporation International, that H. S. Hoover owned 
and controlled certain of such companies having cutting 
contracts or that the chief source of dividend payments or 
distributions was personal funds of H. S. Hoover as set 
forth in the registration statement heretofore filed by 
plaintiff; that numerous purchasers who have signed such 
statement have stated to affiant that had they been in pos¬ 
session of the facts as set forth in the registration state¬ 
ment filed by plaintiff and as testified to by officers and 
agents of plaintiff at stop order proceedings on said regis¬ 
tration statement that they would not have signed any 
statement such as plaintiff’s Exhibit H nor affirmed their 
faith in H. S. Hoover and the officers of plaintiff in accor¬ 
dance with paragraph 4 of said Exhibit H; and affiant fur¬ 
ther states that as a result of conversation with numerous 
purchasers who signed such statement it appears that few, 
if any, of such purchasers had any information as to the 
matters set forth in plaintiff’s registration statement upon 
which they could base a judgment upon the matters recited 
in said statement but that said purchasers stated to affiant 
in many instances that they had signed said state- 
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125 ment only to be free from the persistent solicitation 
of plaintiff’s agents and salesmen and with no knowl¬ 
edge whatever of the true facts surrounding the sale of se¬ 
curities of plaintiff to them or of the manner in which H. S. 
Hoover and other officers and agents of plaintiff had man¬ 
aged the affairs of plaintiff and had procured the sale of 
stock owned personally by H. S. Hoover. 

RICKARD H. LAURITZEN 


Subscribed and sworn to before me this 12th day of July, 
1938 

MARIE D. LANDING 


(Seal) Notary Public, 

District of Columbia 
My commission expires March 2, 1941 
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Order 


Filed Jul 16 1938 


On oral application of counsel for the defendants made 
herein on July 13, 1938, it is 

ORDERED that leave be and hereby is granted to de¬ 
fendants to file as a part of the defendants’ return to the 
rule to show cause herein the following described docu¬ 
ments : 

(a) A true and correct photostatic copy of the registra¬ 
tion statement of Resources Corporation International filed 
with the Securities and Exchange Commission, being File 
No. 2-3612 on the docket of that Commission; 

(b) The “Record of Action” of the Securities and Ex¬ 
change Commission with respect to the same registration 
statement which includes documents showing all action 
taken with respect to such registration statement pursuant 

to official Commission action or order; 

127 (c) A true and correct transcript of the testimony 

taken and hearings had before the Securities and 
Exchange Commission in the matter of Resources Corpo¬ 
ration International, docket No. 2-3612, being a complete 
transcript of the proceedings had in said matter except for 
exhibits referred to in said transcript. 

By the Court: 

(s) JENNINGS BAILEY 
Justice 


Dated July 16, 1938. 
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Approved: 

(s) GEORGE P. HOOVER 
Attorney for Plaintiff 

By R. DUNCAN CLARK 

(s) THOMAS J. LYNCH 

Attorney for Defendants 

128 Memorandum Opinion 

Filed Jul 19 1938 

I think that the instant case differs somewhat from the 
case of Jones vs. Securities and Exchange Commission. In 
the Jones case, on the day before the day upon which the 
statement would otherwise have become effective under 
Section 8 (a) of the Securities Act the Commission notified 
the registrant of a stop order hearing, and the Supreme 
Court held that this prevented the statement from becom¬ 
ing effective. The Court said 

“In this proceeding, there being no adversary parties, 
the filing of the registration statement is in effect an ex 
parte application for a license to use the mails and the fa¬ 
cilities of interstate commerce for the purposes recognized 
by the act. We are unable to see how any right of the gen¬ 
eral public can be affected by the withdrawal of such an 
application before it has gone into effect. Petitioner em¬ 
phatically says that no steps had been taken looking to the 
issue of the securities; and this is not denied. So far as 
the record shows, there were no investors, existing or po¬ 
tential, to be affected. The conclusion seems inevitable that 
an abandonment of the application was of no concern to 
anyone except the registrant. The possibility of any other 
interest in the matter is so shadowy, indefinite, and equi¬ 
vocal that it must be put out of consideration as altogether 
unreal. Under these circumstances, the right of the regis¬ 
trant to withdraw his application would seem to be as abso¬ 
lute as the right of any person to withdraw an ungranted 
application for any other form of privilege in respect to 
which he is at the time alone concerned.” 

In the present case the stop order proceedings were not 
instituted until after the registration statement had gone 
into effect, so that the plaintiff’s motion to withdraw its 
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application was not an attempt to withdraw an ungranted 
application. 

129 In the Jones case, the Court called attention to the 
fact that the securities had not been sold by the reg¬ 
istrant and that there were no investors, existing or poten¬ 
tial, to be affected by the withdrawal. While there is no 
showing that any of the shares embraced in the plaintiff’s 
registration statement had been sold, there were outstand¬ 
ing over 650,000 shares of like stock of the plaintiff corpo¬ 
ration, and the interest of these stockholders as well as 
those who might thereafter invest, might be affected. 

I think that the question here is not whether the action of 
the defendants in refusing to permit the plaintiff to with¬ 
draw its application is erroneous or not, but whether in 
view of the decision in the Jones case by the Supreme 
Court, it has deliberately acted in disregard of the law. I 
cannot say that it has so acted. Its action was interlocu¬ 
tory only, and after a final hearing the whole case can be 
reviewed by the Court of Appeals. 

It would be a very extreme case that would justify a 
court to review an interlocutory order of another court or 
of a board with quasi-judicial powers by an injunction to 
restrain further proceedings, where Congress has vested 
in the Circuit Court of Appeals the jurisdiction to review 
all the proceedings after a final hearing. 

The result is that in my opinion, the plaintiff has his rem¬ 
edy at law under the statute, and that the application for 
an injunction should be denied, and the motion to dismiss 
the bill of complaint sustained. 

JENNINGS BAILEY, 
Justice. 

July 19,1938 

130 Petition of Plaintiff for Issuance of Preliminary In¬ 

junction Pending Filing and Determination of 
Appeal. 

Filed Jul 21 1908 

The petition of plaintiff, Resources Corporation Inter¬ 
national, respectfully represents to the Court as follows: 

1. On July 19, 1938, the Court, by Bailey, Justice, filed 
a memorandum opinion, denying the application of the 
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plaintiff for a preliminary injunction, and sustaining the 
motion of defendants to dismiss the bill of complaint of 
plaintiff. 

2. Upon the entry of the decree of the Court, pursuant 
to the memorandum opinion aforesaid, the plaintiff intends, 
in open Court, to note an appeal from said decree to the 
United States Court of Appeals for the District of Colum¬ 
bia, expeditiously to perfect, and diligently to prosecute 
said appeal. 

3. On July 5, 1938, at the time of the filing of the bill of 
complaint herein, the hearing In the Matter of Resources 

Corporation International, File No. 2-3612, Before 
131 the Securities and Exchange Commission, was then 
set for July 6,1938, before said Commission, as more 
particularly averred in the bill of complaint filed herein, to 
which reference is hereby made, and prayed to be taken 
and considered as a part hereof. 

4. On July 5, 1938, process of this Court, together with 
the rule to show cause issued by this Court, were served 
upon the defendant, Securities and Exchange Commission, 
and the defendants, William 0. Douglas and George C. 
Mathews; and on July 7, 1938, the remaining defendants, 
Jerome N. Frank, Robert E. Healy and John W. Hanes, 
duly entered their several appearances. 

5. Thereafter, on July 6,1938, at ten o’clock a.m., a hear¬ 
ing was had before the Securities and Exchange Commis¬ 
sion In the Matter of Resources Corporation International, 
File No. 2-3612, in the office of said Commission, in Wash¬ 
ington, D. C., at which time counsel for plaintiff and coun¬ 
sel for said Commission were heard; thereupon, the trial 
examiner of said Commission ordered that a recess be taken 
until two o’clock in the afternoon, and upon said hearing 
being resumed, on motion of counsel for said Commission, 
the said trial examiner ordered said hearing postponed, to 
be resumed on one day’s notice after the entry of an order 
by this Court on the application of plaintiff for the issuance 
of an injunction on the rule to show cause which thereto¬ 
fore had been issued by this Court. 

6. On July 19, 1938, about eight-fifteen p.m., George P. 
Hoover, one of the attorneys of record for plaintiff herein, 
received a telegram from Henry Fitts, trial examiner, giv- 




102 RESOURCES CORPORATION INTERNATIONAL VS. 

ing notice that hearing In the Matter of Resources Corpo¬ 
ration International, File No. 2-3612, Before the Securities 
and Exchange Commission, would be resumed at two 
o’clock in the afternoon of Thursday, July 21, 1938, 

132 copy of which said telegram is attached hereto, 
marked Petitioner’s Exhibit “A”, and prayed to be 

taken and considered as a part hereof. 

7. On July 20, 1938, about ten o’clock a.m., said George 
P. Hoover telegraphed said Henry Fitts, trial examiner, as 
aforesaid, objecting to said hearing being resumed on July 
21, 1938, pursuant to the telegraphic notice aforesaid, and 
protesting said notice, as appears by a copy of said tele¬ 
gram, attached hereto, marked Petitioner’s Exhibit “B”, 
and prayed to be taken and considered as a part hereof. 

8. Petitioner is advised, and upon such advice avers, that 
should defendants proceed with the hearings In the Matter 
of Resources Corporation International, File No. 2-3612, 
Before the Securities and Exchange Commission, pending 
the hearing and determination of the appeal of plaintiff 
from the decree to be filed herein, questions presented for 
determination by said appeal may become moot, and plain¬ 
tiff thereby denied adequate and complete relief by any 
decree or mandate which may be made and entered by said 
United States Court of Appeals for the District of Colum¬ 
bia. 

9. Petitioner further represents to the Court that unless 
the relief herein prayed is granted, petitioner will suffer 
certain, great and irreparable loss, damage and injury, as 
more particularly set forth in the bill of complaint filed 
herein, to which reference is hereby made, while any loss 
or inconvenience which may be caused defendants by the 
granting thereof will be inconsiderable, and said defen¬ 
dants may be fully protected against any such loss or dam¬ 
age by order of this Court prescribing the terms and con¬ 
ditions of the injunctive order herein prayed. 

WHEREFORE, the premises considered. Petitioner 
prays: 

1. That the Court issue a preliminary injunction, as more 
specifically prayed in the hill of complaint filed here- 

133 in, pending the filing, hearing and determination of 
the appeal of the plaintiff to the United States Court 
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of Appeals for the District of Columbia from the decree to 
be entered herein, conditioned upon the expeditious filing 
and perfecting of said appeal, and the diligent prosecution 
thereof, and upon such other terms and conditions as to 
the Court may appear meet and proper. 

2. That the petitioner may have such other and further 
relief as the nature of the case may seem to require, and to 
this Honorable Court may appear meet and proper. 

RESOURCES CORPORATION 
INTERNATIONAL 

by (s) GEO. P. HOOVER 
Attorney . 

(s) GEO. P. HOOVER 
Investment Building 
Washington, D. C. 


(s) JAMES R. MURPHY 
American Security Building 
Washington, D. C. 

Attorneys for Petitioner. 

134 District of Columbia, ss: 

I, George P. Hoover, being first duly sworn according to 
law, on oath say that I am attorney for the petitioner, Re¬ 
sources Corporation International, which is absent from 
the District of Columbia; that as such attorney I have read 
the foregoing petition, know the contents thereof, and 
verilv believe the facts stated therein to be true. 

(s) GEO. P. HOOVER 


Subscribed and sworn to before me this 20 day of July, 
1938. 

(s) MARY H. SHADRICK 

(Notarial Seal) Notary Public in and for the 

District of ('ohnnbin. 


My commission expires April 25, 1939 
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135 Petitioner’s Exhibit “A”. 

Western Union 

1938 Jul 19 PM 5 30 

CA 561 25 GOVT WUX CHICAGO ILL 19 440 P 

G. P. Hoover, Lawyer 

Investment Bldg WashDC 

Hearing Resources Corporation International, File 2-3612, 
will lie resumed offices of the Commission, Washington, 
D. C., at two o’clock in afternoon of Thursday, July 21. 

HENRY FITTS 
Trial Examiner. 

136 Petitioner's Exhibit “B”. 

Straight Telegram 

Western Union 

July 20 193S 

Henry Fitts Trial Examiner 

Securities and Exchange Commission 
Room 630 105 West Adams Street 
Chicago Illinois 

About eight fifteen p m eastern standard time July nine¬ 
teenth received following wire Quote Hearing Resources 
Corporation International File 2-3612 will be resumed of¬ 
fices of the Commission Washington D C at two o’clock in 
afternoon of Thursday July 21 Henry Fitts Trial Exam¬ 
iner Unquote Stop Transcript hearing July Sixth pages 
eleven seventy two and eleven seventy three provides for 
notice after court enters order Stop No order yet entered 
by court Stop Your wire giving notice premature Stop 
Protest notice as not in compliance with record hearing 
Julv Sixth 

GEO P HOOVER 

137 Order denying petition of plaintiff for issuance of 

preliminary injunction pending filing and deter¬ 
mination of appeal. 

Filed Jul 21 1938 

This cause having come on to be heard on the petition of 
plaintiff for the issuance of a preliminary injunction pend- 
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ing filing and determination of appeal from the final decree 
to be entered herein, and having been heard and consid¬ 
ered by the Court, upon consideration thereof, it is, this 
21st day of July, 1938, 

ORDERED that the said petition of plaintiff be, and the 
same hereby is, denied. 

By the Court, 

JENNINGS BAILEY 
Justice 

138 Final Decree. 

Filed Jul 21 1938 

This cause having come on to be heard upon the motion 
of the defendants to dismiss the bill of complaint, on the 
rule to show cause heretofore entered herein on July 5, 
193S, and the return of the defendants thereto, and having 
been argued by counsel for the respective parties and sub¬ 
mitted, ui)on consideration thereof, it is, by the Court, this 
21st dav of Julv, 1938, 

ADJUDGED, ORDERED and DECREED, That the 
said motion of the defendants to dismiss the bill of com¬ 
plaint in this cause be, and the same hereby is, granted, and 
the said bill of complaint be, and the same hereby is, dis¬ 
missed. 

IT IS FURTHER ADJUDGED, ORDERED and DE¬ 
CREED, That the application of the plaintiff for a prelim¬ 
inary injunction be, and the same hereby is, denied, and the 
rule to show cause heretofore entered herein on July 5, 
1938, be, and the same hereby is, discharged. 

By the Court: 

(s) JENNINGS BAILEY 

Justice. 

139 From the foregoing decree, plaintiff, by its attor¬ 
neys, in open Court, notes an appeal to the United 

States Court of Appeals for the District of Columbia, and 
the Court hereby fixes the penalty of an undertaking on ap¬ 
peal in the sum of 8100, or in lieu thereof, a deposit of $50, 
for costs. 

(s) JENNINGS BAILEY 
Justice. 
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Memorandum. 

JULY 26, 1938. 

Deposit made July 26, 1938, in lieu of undertaking on 
appeal. 


140 Stipulation on Appeal. 

Filed Aug 2 1938 


It is hereby stipulated and agreed by and between coun¬ 
sel for plaintiff and counsel for defendants, that in making 
up the transcript of record on the appeal in the above en¬ 
titled cause, the following described documents need not 
be incorporated as a part of the transcript of record on 
said appeal: 

1. Those certain documents filed by said defendants, pur¬ 
suant to leave of Court granted by order entered herein 
July 16, 1938, as a part of the return of the defendants to 
the rule to show cause theretofore issued herein; said docu¬ 
ments being described as follows: 

(a) A true and correct photostatic copy of the registra¬ 
tion statement of Resources Corporation International filed 
with the Securities and Exchange Commission, being File 
No. 2-3612 on the docket of that Commission; 

(b) The “Record of Action” of the Securities and Ex¬ 
change Commission with respect to the same registration 
statement which includes documents showing all action 
taken with respect to such registration statement pursuant 
to official Commission action or order; 

(c) A true and correct transcript of the testimony 
141 taken and hearings had before the Securities and Ex¬ 
change Commission in the matter of Resources Cor¬ 
poration International, docket No. 2-3612, being a complete 
transcript of the proceedings had in said matter except for 
exhibits referred to in said transcript. 

2. The exhibits to the bill of complaint of plaintiff, 


marked Plaintiff’s Exhibits “A” to “P”, inclusive, respec¬ 


tively, and Plaintiff’s Exhibits 


4 < V ’ 


inclusive, re¬ 


spectively. 


It is hereby further stipulated and agreed that on the 
hearing of this cause in the United States Court of Appeals 
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for the District of Columbia, either party to said cause shall 
have the right to refer to, use and rely on so much of the 
aforementioned documents as it or they may desire, with 
the same force and effect as if the same were produced at 
large in the transcript of record, or sent up with it; Pro¬ 
vided, that the documents described in 1(a), (b) and (c) 
hereinabove shall not be referred to, used or relied upon on 
any question relating to the motion to dismiss the bill of 
complaint. 

And it is hereby further stipulated and agreed that by 
entering into this stipulation, the parties hereto do not 
waive, but expressly reserve, the right to apply to the 
United States Court of Appeals for the District of Colum¬ 
bia for an order for the production in said Court of the 
documents described herein, pursuant to the rules of said 
Court, if so advised. 

142 (s) GEO. P. HOOVER 

(s) JAMES R. MURPHY 

Attorneys for Plaintiff. 

(s) ALLEN E. THROOP 
(s) THOMAS J. LYNCH 
(s) ROBERT E. KLINE, JR. 

Attorneys for Defendants. 

143 Assignment of Errors. 

Filed Aug 2 193S 

The plaintiff, Resources Corporation International, here- 
bv assigns as errors committed bv the trial court in the 
above-entitled cause, the following: 

1. The Court erred in adjudging and decreeing that the 
motion of the defendants to dismiss the bill of complaint of 
plaintiff be granted, and dismissing said bill of complaint. 

2. The Court erred in refusing to adjudge and decree 
that the facts averred in the bill of complaint of plaintiff 
stated a cause of action, entitling plaintiff to the equitable 
relief therein prayed, and in refusing to overrule the mo¬ 
tion of the defendants to dismiss said bill of complaint. 

3. The Court erred in adjudging and decreeing that the 
application of plaintiff for a preliminary injunction be de¬ 
nied, and discharging the rule to show cause theretofore 
entered on July 5, 193S. 
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4. The Court erred in refusing to adjudge and decree the 
issuance of a preliminary injunction, as prayed in the bill 
of complaint of plaintiff. 

144 (s) GEO. P. HOOVER 

(s) JAMES R. MURPHY 

Attorneys for Plaintiff. 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 2nd day of August, 1938. 

(s) ALLEN E. THROOP TJL 
(s) THOMAS J. LYNCH 
ROBERT E. KLINE, JR. 

TJL 

Attorneys for Defendants. 

145 Designation of Record. 

Filed Aug 2 1938 

Comes now Resources Corporation International, plain¬ 
tiff in the above entitled cause, and designates the follow¬ 
ing to constitute the transcript of record for filing in the 
United States Court of Appeals for the District of Colum¬ 
bia, and requests the clerk to include therein: 

1. Bill of complaint, filed July 5, 1938 (omitting exhibits 
thereto pursuant to stipulation filed August 2, 193S). 

2. Rule to show cause, entered July 5, 1938. 

3. Motion of defendants to dismiss bill of complaint, filed 
July 7, 193S. 

4. Return of defendants to rule to show cause, Exhibits 
“A” to “P”, inclusive, thereto, and affidavits of William 
O. Douglas, George C. Mathews, Smith W. Brookhart, Jr., 
William P. Mever and Richard H. Lauritzen, filed July 12, 
1938. 

5. Order entered July 16, 1938, granting leave to defen¬ 
dants to file certain described documents as a part of the 
return of the defendants to the rule to show cause (said 
documents being omitted pursuant to stipulation filed 
August 2, 1938). 

6. Memorandum opinion, Bailey, Justice, filed July 19, 
1938. 
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146 7. Petition of plaintiff for issuance of preliminary- 
injunction pending filing and determination of ap¬ 
peal, filed July 21, 1938. 

8. Order denying petition of plaintiff for issuance of 
preliminary injunction pending filing and determination of 
appeal, filed July 21, 1938. 

9. Final decree, entered July 21, 1938. 

10. Memorandum: Order noting appeal, and fixing un¬ 
dertaking on appeal, or deposit in lieu thereof, filed July 21, 
1938. 

11. Memorandum: Deposit made July 26, 1938, in lieu 
of undertaking on appeal. 

12. Stipulation on appeal, filed August 2, 1938. 

13. Assignment of Errors. 

14. This Designation of Record. 

(s) GEO. P. HOOVER 
(s) JAMES R. MURPHY 
Attorneys for Plaintiff. 

Service of a copy of the foregoing Designation of Record 
acknowledged this 2nd day of August, 1938. 

(s) ALLEN E. THROOP TJL 
(s) THOMAS J. LYNCH 
(s) ROBERT E. KLINE, JR. TJL 
Attorneys for Defendants. 

147 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, herebv certify 
the foregoing pages numbered from 1 to 146, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 67568 in Equity, wherein Resources 
Corporation International, a body corporate, is Plaintiff 
and Securities and Exchange Commission et al are Defen¬ 
dants, as the same remains upon the files and of record in 
said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District 3rd day of August, 1938. 

CHARLES E STEWART, 
(Seal) Cleric. 

By CHAS B COFLIN 
Asst Cleric 

Endorsed on Cover: No. 7218. Resources Corporation 
International, Appellant, vs. Securities and Exchange Com¬ 
mission et al. United States Court of Appeals for the 
District of Columbia Filed Aug 4-1938 Joseph W. Stewart, 
Clerk. 
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corporate, Appellant , 
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O. Douglas, George C. Mathews, et al.. Appellees . 


BRIEF FOR APPELLANT. 


PRELIMINARY. 

This is an appeal from a decree of the District 
Court of the United States for the District of Co¬ 
lumbia, holding an equity court, granting a motion 


2 


to dismiss, and dismissing the bill of complaint of 
appellant, and denying the application of appellant 
for a preliminary injunction. (R. 105) 

(For convenience, appellant and appellees will be 
referred to, sometimes hereinafter, as “plaintiff” 
and “defendants,” respectively, in accordance with 
the alignment of said parties in the court below.) 

STATEMENT OF THE CASE. 

On July 5, 1938, plaintiff filed in the court below 
its bill of complaint against the defendants, the Secu¬ 
rities and Exchange Commission and the members 
thereof, in which it prayed, among other things: 

(a) That the court below decree that a certain 
order theretofore entered by the defendant, Securi¬ 
ties and Exchange Commission, on May 25, 1938, In 
the Matter of Resources Corporation International, 
File No. 2-3612, before said commission, denying the 
application of plaintiff to withdraw the registra¬ 
tion statement theretofore filed by it before said com¬ 
mission on February 28,1938, is unlawful, illegal, and 
null and void, and that said order be vacated, an¬ 
nulled and set aside. (R. 29) 

(b) That a mandatory injunction issue, directed 
to the defendants, commanding, directing and re¬ 
quiring them (a) to vacate, annul and set aside a 
certain order theretofore issued on May 25, 1938, by 
the defendant, the Securities and Exchange Commis¬ 
sion In the Matter of Resources Corporation Inter¬ 
national, File No. 2-3612, before said commission, 
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denying the said application of plaintiff to withdraw 
the said registration statement theretofore filed by it 
on February 28,1938, and (b) to grant the amended 
application of plaintiff, filed before said commission 
on May 23, 1938, requesting the withdrawal of said 
registration statement. (R. 30) 

(c) That pending final hearing and determination 
of said cause, and thereafter, the defendants be en¬ 
joined and restrained from holding or conducting 
any hearings, or taking any actions or proceedings, 
In the Matter of Resources Corporation Interna¬ 
tional, File No. 2-3612, before the Securities and Ex¬ 
change Commission, and from taking any action of 
whatsoever character, by way of investigation or 
otherwise, with respect thereto. (R. 29) 

Upon the filing of the bill of complaint, and upon 
consideration thereof, the court below on motion of 
plaintiff, issued a rule directed to the defendants to 
show cause on July 12, 1938, why a preliminary in¬ 
junction should not issue, enjoining and restraining 
said defendants from proceeding to hold or conduct 
any hearings, or taking any actions or proceedings 
In the Matter of Resources Corporation Interna¬ 
tional, File No. 2-3612, before the Securities and Ex¬ 
change Commission. (R. 32) 

On July 7, 1938, the defendants filed in the court 
below their motion to dismiss the bill of complaint 
of plaintiff for the reason that the court below was 
without jurisdiction to entertain the suit of the plain¬ 
tiff, and the bill of complaint failed to allege facts 
sufficient to constitute a cause of action in equity, and 
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in support of said motion to dismiss, stated the 
grounds thereof. (R. 33-4) 

On July 12, 1938, the defendants filed their return 
to the rule to show cause, and affidavits and exhibits 
in support thereof. (R. 34-98) 

On July 13,1938, the defendants, by leave of court 
first had and obtained, filed as part of their return 
to the rule to show cause, certain described docu¬ 
ments. (R. 98) 

On July 12 and 13,1938, the said cause came on to 
be heard upon the motion of the defendants to dis¬ 
miss the bill of complaint of plaintiff, on the rule to 
show cause, theretofore issued on July 5, 1938, and 
the return of the defendants thereto, was argued by 
counsel for the respective parties, and taken under 
submission by the court below. (R. 105) 

On July 19,1938, the court below filed a memoran¬ 
dum opinion sustaining the motion of defendants to 
dismiss the bill of complaint, and denying the appli¬ 
cation of plaintiff for a preliminary injunction. (R. 
99) 

On July 21, 1938, the court below entered a final 
decree granting the motion of the defendants to dis¬ 
miss, and dismissing the bill of complaint; denying 
the application of plaintiff for a preliminary injunc¬ 
tion, and discharging the rule to show cause thereto¬ 
fore issued on July 5, 1938. (R. 105) 
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MATTERS OF FACT, WELL PLEADED IN THE BILL 
OF COMPLAINT, WHICH ARE TO BE TAKEN 
AS TRUE. 

On this appeal, upon review of the assigned error 
of the court below in dismissing the bill of complaint, 
the following matters of fact', well pleaded in the bill 
of complaint, are to be taken as true: 

Plaintiff, Resources Corporation International, is 
a body corporate, organized and existing under the 
laws of the State of Delaware, having its principal 
office in Chicago, Illinois, and is engaged in business 
as the owner of the capital stock of various bodies 
corporate owning timber and ranch lands in the Re¬ 
public of Mexico, and holding and owning contracts 
for the acquisition of certain other timber lands situ¬ 
ate in the Republic of Mexico, and in the sale, lease 
and disposition of such lands and properties and the 
timber thereon in the Republic of Mexico. [Bill, par. 
1] (R. 2) 

On February 28, 1938, plaintiff filed with Securi¬ 
ties and Exchange Commission registration state¬ 
ment for the registration of 35,000 shares of its com¬ 
mon stock, owned by Harper S. Hoover, Chairman 
of the Board of Directors and Treasurer of plain¬ 
tiff. [Bill, par. 8] (R. 4) 

On March 21, 1938, defendant Securities and Ex¬ 
change Commission gave notice to plaintiff, pursu¬ 
ant to Section 8(d) of the “Securities Act of 1933,” 
as amended (Tit. 15, U.S.C.A., Sec. 77h(b), of pur¬ 
pose to issue stop order and set hearing thereon for 
April 5,1938. [Bill, par. 9] (R. 5) 
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March 22, 1938, defendant commission served on 
plaintiff a certain paper entitled “Statement of mat¬ 
ters to be considered at a hearing scheduled for April 
5, 1938,” In the Matter of the Registration State¬ 
ment of Resources Corporation International, File 
2-3612. [Bill, par. 10] • (R. 5) 

April 2,1938, plaintiff filed a motion to make more 
definite and certain “statement of the matters to be 
considered at a hearing scheduled for April 5,1938;” 
and on April 4, 1938, defendant commission denied 
said motion. [Bill, par. 11] (R. 6) 

On April 2, 1938, plaintiff and Harper S. Hoover 
stipulated and agreed with defendant commission 
that none of the capital stock of the plaintiff would 
be sold or offered for sale pending determination of 
proceedings before said commission on notice of stop 
order; and on April 4, 1938, the hearing was contin¬ 
ued to April 19, 1938. [Bill, par. 12] (R. 6) 

April 19 to April 30, 1938, hearings were held by 
Fitts, Trial Examiner of defendant commission, in 
Chicago, Hlinois; at said hearings, in obedience to 
subpoenas duces tecum, plaintiff and its officers pro¬ 
duced books, records and documents; on April 30, 
1938, said Fitts transferred further hearings to office 
of commission at Washington; and later commission 
notified plaintiff that hearings would be resumed on 
May 16, 1938. [Bill, par. 13] (R. 6, 7) 

At conclusion of hearings, on April 30,1938, plain¬ 
tiff and its officers requested return of books, records 
and documents; Trial Examiner Fitts denied said re¬ 
quest and ruled that they should remain in the pos- 


session and custody of the defendant commission, to 
which ruling plaintiff, by its counsel, duly objected. 
[Bill, par. 15] (R. 8) 

On May 9, 1938, plaintiff filed before defendant 
commission motion for return of books, records and 
documents, setting forth that it was necessary for 
plaintiff to have them, as [a] they were required in 
the conduct of plaintiff’s business and [b] in order 
for plaintiff properly to present its evidence at the 
hearings to be resinned on May 16, 1938; pursuant 
to ruling of commission on May 10, 1938, a portion 
of the books, records and documents were returned 
to plaintiff on May 23, 1938, at 3:50 P. M., when 
plaintiff’s officers and counsel were about to leave 
Chicago to appear before commission in hearing set 
for May 24, 1938, and another portion thereof were 
returned to plaintiff on June 24, 1938, but photo¬ 
static copies thereof were retained by defendant com¬ 
mission. [Bill, par. 16] (R. 8, 9) 

During course of hearings [between April 19 and 
April 30, 1938], defendant commission [a] caused 
to be prepared and distributed to newspapers for 
publication untrue, unfounded, incomplete, and mis¬ 
leading statements with respect to evidence which 
was expected to be adduced by commission in said 
hearings of and concerning plaintiff and its officers 
and directors; and [b] caused to be given access to a 
copy of plaintiff’s list of its stockholders to attor¬ 
neys and others in no way connected with defendant 
co mmi ssion or legally or properly, entitled to obtain 
the same. [Bill, par. 18] (R. 10-12) 
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Defendant commission aided and encouraged 
Magnus Brinkman and Anna Brinkman to insti¬ 
tute suit against plaintiff, and said parties did, on 
May 2, 1938, institute a certain action entitled 
“Magnus Brinkman and Anna Brinkman, Plain¬ 
tiffs, v. Resources Corporation International, et al., 
Defendants, No. 38-C-6866, in the Circuit Court for 
Cook County, in the State of Illinois,’’ in which 
plaintiffs therein, among other things, prayed that 
a receiver of Resources Corporation International 
be appointed by said court; and said cause of action 
is now pending and undetermined in said court. 
[Bill, pars. 19 and 20] (R. 12-13) 

Defendant commission and its agents and em¬ 
ployees are now engaged in a campaign of making 
untrue, unfounded, misleading, slanderous and scur¬ 
rilous statements of and concerning plaintiff and its 
officers to its shareholders, and has sought to encour¬ 
age said shareholders to institute suits and causes of 
action against plaintiff and its officers and directors. 
[Bill, par. 20] (R. 12-13) 

On May 19, 1938, William P. Meyer, an employee 
[accountant investigator] of defendant commission 
interviewed LeRoy George Gordner, a shareholder 
of plaintiff, and, among other things, stated to said 
Gordner: 

“Mr. Gordner asked Mr. Meyer why he should 
be bothering around with this investigation 
among the small holders of this stock when 
there are people in Indianapolis who really had 
a lot of money invested. Mr. Meyer’s explana- 
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tion was that if any of these large holders were 
approached, they would immediately call up and 
advise Mr. Hoover of what was going on and 
Mr. Hoover would then withdraw his application 
for listing the securities. Mr. Gordner insisted, 
however, that Mr. Meyer get in touch with Mr. 
Mead, a director here in Indianapolis. Mr. 
Mever said further that if Mr. Gordner would 
keep this investigation quiet for a few days it 
wouldn’t matter whether Mr. Hoover knew 
about it or not for the ‘Securities Exchange 
Commission would then have Mr. Hoover where 
they wanted him.’ ” [Plaintiff’s Exhibit 1] 

On May 17, 1938, R. H. Lauritzen, an employee 
[attorney] of defendant commission, interviewed 
Otto H. Budahn, a retired merchant of Waupun, 
Wisconsin, who is the owner of 1,131 shares of the 
capital stock of Resources Corporation Interna¬ 
tional. Said Lauritzen, in referring to the proper¬ 
ties controlled by plaintiff in the Republic of Mexico, 
stated to said Budahn: 

“It is so swampy that they couldn’t get 
people to work on the properties. The timber 
could not be gotten out because of the swamps 
and that there is no transportation available.” 

“If you make any money from this you’ll be 
happy and if you don’t we will be happy. If the 
timber was there you would all make lots of 
money but it isn’t there. Do you still hope to 
make a lot of money? Well, you won’t.” 
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Said Lauritzen in said interview “wished to in¬ 
stall a lack of confidence in my [Budahn’s] mind as 
an investor. He attempted by insinuation and direct 
statement to blacken H. S. Hoover’s character as 
well as his associates’ rather than to get information 
for the S. E. C.” [Plaintiff’s Exhibit 2] 

On May 17,1938, at Beaver Dam, Wisconsin, R. H. 
Lauritzen, representing himself to be an attorney for 
the defendant commission, interviewed George E. 
Welson and Winifred Joyce Welson, owners of 275 
shares of the capital stock of the plaintiff, at which 
interview the following occurred: 

“Among the questions he asked and state¬ 
ments made were the following: 

“There may be timber on the properties but 
it would be impossible to get it out to market. 
Even if the timber was there it would be a very 
long time before there would be any dividends. 
All the officers and staff of the Corporation 
would end up with a bad headache when the truth 
was known and he felt sorry for us. * * * He 
inferred that this was a gigantic swindle and the 
officers and salesmen would end up in prison. 
He hoped the money was not lost but he was 
afraid there was no hope. * * * From the 
beginning of the visit he seemed to only want to 
impress us that we had invested in a fraud. He 
seemed to have no other object.” [Plaintiff’s 
Exhibit 3] 

On March 18,1938, William P. Meyer, an employee 
[accountant investigator] of the defendant comm is- 
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sion, interviewed Verne A. Trask, a patent lawyer, 
who is the owner of shares of the capital stock of Re¬ 
sources Corporation International. During the con¬ 
versation said Meyer made notes and at the conclu¬ 
sion of the conversation requested said Trask to sign 
a statement, whereupon the following occurred: 

“That I refused to sign the statement as pre¬ 
pared by Mr. Meyer because I thought it inac¬ 
curately reflected my statements and was unfair 
to Resources Corporation International and es¬ 
pecially to Mr. G. L. Bishop, to whom I had 
given the order for the stock which I purchased; 

“That I insisted, before signing the statement, 
that it be altered to indicate [a] a full apprecia¬ 
tion on my part of the inaccuracies necessarily 
incident to an appraisal of timber value based 
on a cruise by airplane, [b] that the advance of 
money by H. S. Hoover to the timber-purchas¬ 
ing companies would, at most, have been 1 influ¬ 
encing ’ rather than ‘controlling’, and [c] that 
no other information given me by Mr. Meyer 
would in my opinion have influenced me in the 
purchase of the stock; 

“That the changes I insisted upon in this 
statement were made by Mr. Meyer apparently 
with some reluctance; 

“That after I signed the altered statement 
Mr. Meyer told me that he never had been able 
to obtain from an attorney a signed statement 
of any value; 

“That I was not offered a copy of the state' 
ment which I had signed; 
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“That Mr. Meyer requested me to refrain, for 
at least ten [10] days, from advising Resources 
Corporation International of my talk with him, 
Mr. Meyer expressing, as a reason for this re¬ 
quest, a fear that Resources Corporation Inter¬ 
national would withdraw its application for reg¬ 
istration if its officers knew of the investigation 
which he was conducting; and 
“That I agreed to, and did, comply with Mr. 
Meyer’s request.” [Plaintiff’s Exhibit 4] 

On March 19, 1938, at Indianapolis, Indiana, Wil¬ 
liam P. Meyer, an employee of defendant commis¬ 
sion, representing himself to be an accountant in¬ 
vestigator of said commission, interviewed Joseph 
M. Milner, an owner of shares of capital stock of 
plaintiff. At this interview said Meyer examined 
certain correspondence between said Milner and 
plaintiff’s officers. Meyer requested said letters and 
when Milner asked what would be done in case he re¬ 
fused to allow Meyer to have them, Meyer said he 
would have a subpoena issued through the United 
States Marshal to get the letters. Thereupon Milner 
gave to said Meyer the said letters and up to May 21, 
1938, said letters had not been returned to said Mil¬ 
ner. In the course of the interview the following oc¬ 
curred : 

“Affiant further says that the said Meyer in¬ 
quired of him if he knew that one H. S. Hoover 
had received 735,000 shares of stock for his in¬ 
terests in the two million acres of timberland in 
Mexico. This affiant informed said Meyer that 
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he knew that and there was no reason why he 
should not as he was entitled to something for 
his efforts and further that he had obligated him¬ 
self for all expenses. Said Meyer further in¬ 
quired of this affiant if he knew what the corpo¬ 
ration had paid for the two million acres and 
this affiant informed him that he knew they had 
paid $4.50 per acre. This affiant further in¬ 
formed said Meyer that he had explicit confi¬ 
dence in Mr. Hoover and his associates. 

“Affiant further says that said Meyer also 
asked this affiant whether or not he had been to 
the meeting held February 21, 1938, in Chicago, 
of the Resources Corporation International, and 
this affiant told him that he had and that he was 
very much pleased with the meeting. 

“Affiant further states that the said Meyer 
asked him whether he knew there was any tim¬ 
ber on the land. This affiant answered that ques¬ 
tion by saying he had never been down there but 
had received information from reliable people 
in whom he had the utmost confidence in their 
integrity, and who had been on the grounds, that 
there was timber on the land. 

“Affiant makes this affidavit for the purpose 
of showing explicit confidence in the manage¬ 
ment of the Resources Corporation Interna¬ 
tional, and of H. S. Hoover, inasmuch as there 
has been some implications made in reference to 
the management of the corporate affairs and he 
further makes this affidavit of his own free 
will.” [Plaintiff’s Exhibit 5] 
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Notwithstanding the actions of the defendant com¬ 
mission and its agents and employees, 1968 share¬ 
holders of the plaintiff, holding and owning shares 
of its capital stock representing more than 82 per 
cent of all of the outstanding capital stock of plain¬ 
tiff [exclusive of the capital stock held and owned 
by Harper S. Hoover] signed statements expressing 
their confidence in the honesty and integrity of the 
plaintiff and its officers and, among other things, 
stating: 

“4. I have faith that Resources Corporation 
International, with H. S. Hoover at its head, is 
officered and directed by men of honesty and in¬ 
tegrity, notwithstanding any accusations which 
may have been directed against them. I believe 
that the enterprise can and will be carried out 
to a successful conclusion if our officers and di¬ 
rectors are given the opportunity of handling 
the business without any outside interference.” 
[Bill, par. 21; Plaintiff’s Exhibit “H”.] 

On May 11,1938, defendant commission, on motion 
of plaintiff, entered an order continuing the hearings 
before said commission to May 31, 1938. [Bill, par. 
23] (R. 15) 

After the newspaper publicity and the actions, 
statements and conduct of the defendant commission 
and its agents and employees, as hereinbefore more 
particularly set forth, the market value of the capi¬ 
tal stock of the plaintiff depreciated from approxi¬ 
mately $11 per share to $1.75 to $2.50 per share; the 
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registration statement filed by plaintiff on February 
28, 1938, with the defendant commission, provided 
that the 35,000 shares of the capital stock of the plain¬ 
tiff sought to be registered should be sold to the pub¬ 
lic at $11 per share; by reason of the decline in the 
market value of said shares, plaintiff and said Har¬ 
per S. Hoover, in whose behalf such shares were 
sought to be registered, determined that the regis¬ 
tration of said shares was no longer desired; that 
neither said 35,000 shares of capital stock, nor any 
part thereof, could be sold at a price at which said 
Hoover was willing to sell, and that the necessary 
costs and expenses which would be incurred by plain¬ 
tiff by proceeding with said hearings before said 
commission would not be warranted or justified, 
since the said shares of stock could not be sold at the 
price of $11 per share so stated in said registration 
statement as the prevailing market price for said 
shares at that time was not in excess of $2.50 per 
share. [Bill, par. 24] (R. 15-16) 

Plaintiff having learned of the conduct of the 
agents and representatives of the defendant commis¬ 
sion in making statements of and concerning plain¬ 
tiff as hereinbefore set forth, through its counsel, 
made complaint to said commission with respect 
thereto, and also made complaint to said commission 
respecting the manner in which the hearings had 
theretofore been conducted by Trial Examiner Fitts 
of said commission between April 19 and April 30, 
1938; said complaint was made by counsel of plain- 
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tiff to William 0. Douglas and George C. Mathews, 
Chairman and Member, respectively, of said commis¬ 
sion, one or both of whom suggested to said counsel 
of plaintiff that, in view of the facts and circum¬ 
stances w r hich had been related to them by said coun¬ 
sel, the plaintiff should file a formal application for 
the withdrawal of the registration statement; acting 
on said suggestion, plaintiff, on May 19, 1938, filed 
with said commission its formal application for the 
withdrawal of the registration statement, and on that 
date was notified by said commission that the appli¬ 
cation for withdrawal should be amended to conform 
to the requirements of Rule 960 of said commission, 
so as to disclose the reasons for the application for 
withdrawal, and was advised that a hearing would be 
had thereon by said commission on May 24, 1938. 
[Bill, par. 25] * (R. 16-17) 

On May 23, 1938, plaintiff filed its amended appli¬ 
cation for leave to withdraw the registration state¬ 
ment and, as grounds therefor, stated: [a] the in¬ 
stitution of the cause of action entitled “Magnus 
Brinkman and Anna Brinkman, plaintiffs, v. Re¬ 
sources Corporation International et al., defendants, 
No. 38-C-6866, in the Circuit Court for Cook County, 
Illinois,” praying for the appointment of a receiver 
of plaintiff herein, had depressed the market value 
of the capital stock of the plaintiff herein; [b] until 
said cause of action had been disposed of and the 
market value of the stock of the plaintiff herein had 
been restored to the approximate figure of $11 per 
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share stated in the registration statement, plaintiff 
herein would receive no practical benefit from having 
the registration statement effective; [c] the filing of 
the bill of complaint in said cause for the appoint¬ 
ment of a receiver had created a material change 
with respect to the offering proposed to be made 
under said registration statement, which would re¬ 
quire new matters to be set forth in said registra¬ 
tion statement and in the accompanying prospectus; 
[d] the expropriation of certain oil properties in the 
Republic of Mexico owned by American and British 
interests, and the uncertain political conditions then 
existing in said Republic of Mexico adversely af¬ 
fected the marketability, as well as the market value, 
of securities based upon operations carried on in the 
Republic of Mexico where the lands and properties 
controlled by plaintiff are situated; [e] in the opin¬ 
ion of plaintiff herein the securities desired to be 
sold under the registration statement could not be 
sold at the price at which the owner of the capital 
stock of the plaintiff herein, for which registration 
was sought, was willing to sell or offer for sale; and 
[f] that there had been no offer to sell or sales of se¬ 
curities of plaintiff herein under said registration 
statement, and that no public offering of securities 
would be made without compliance with the “ Securi¬ 
ties Act of 1933”, as amended. [Bill, par. 26; Plain¬ 
tiff’s Exhibit “K” ] (R. 17-18) 

On May 24, 1938, hearing was held by defendant 
commission on amended application of plaintiff filed 
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May 23, 1938, for withdrawal of registration state¬ 
ment; at said hearing plaintiff called as witnesses, 
Ray Soldwell, Assistant Treasurer of plaintiff, and 
Harper S. Hoover, Chairman of the Board and 
Treasurer of plaintiff, and adduced evidence in proof 
of the fact that none of the capital stock of plaintiff, 
which was sought to be registered, had been sold or 
offered for sale since the filing with said commission 
on February 28,1938, of said registration statement; 
Harper S. Hoover testified at said hearing that since 
the filing of the registration statement on February 
28, 1938, he had not sold or offered for sale any of 
the capital stock of plaintiff, nor had he authorized 
anyone so to do, and that he would not be willing to 
sell any of the shares held and owned by him at the 
price at which they were then quoted; Plaintiff 
further showed (a) that it desired to withdraw said 
registration statement because of (1) the filing of 
the suit of the aforementioned cause of action en¬ 
titled “Magnus Brinkman and Anna Brinkman”, 
etc., and (2) the uncertain political conditions then 
existing in the Republic of Mexico had resulted in 
depreciating the market value of the securities of 
plaintiff from $11 per share to $1.75 to $2.50 per 
share; (b) that if hearings were continued by said 
commission, plaintiff would have to produce as wit¬ 
nesses some ten or twelve persons, among whom were 
engineers, lumber and timber experts, and accoun¬ 
tants, to testify concerning the values of the timber 
properties controlled by plaintiff in the Republic of 
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Mexico; (c) and to call as witnesses lawyers to prove 
the titles to the said properties controlled by plain¬ 
tiff in the Republic of Mexico, and the production of 
title documents which would have to be obtained from 
the Republic of Mexico; (d) that the said witnesses 
would have to be brought from various States of the 
United States and from the Republic of Mexico, and 
counsel for plaintiff estimated that the cost and ex¬ 
penses incident thereto would be not less than $10,000 
and might be as much as $25,000; (e) that if said 
shares of capital stock of plaintiff, which were sought 
to be registered by said registration statement, could 
be sold at all, such shares of capital stock could not 
be sold at prices at which the owner thereof was will¬ 
ing to sell and, consequently, no advantage would 
inure to plaintiff by having said registration state¬ 
ment become effective, and therefore plaintiff and 
said Harper S. Hoover desired to withdraw said 
registration statement. [Bill, par. 27; Plaintiff’s 
Exhibit “L”] (R. 18-19) 

Rule 960 of defendant commission provides: 

“Rule 960, Withdrawal of Registration State¬ 
ment or Amendment thereto . 

“Any registration statement or any amend¬ 
ment thereto may be withdrawn upon the appli¬ 
cation of the registrant if the commission, find¬ 
ing such withdrawal consistent with the public 
interest and the protection of investors, con¬ 
sents thereto. The application for such consent 
shall be signed by the registrant and shall state 
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fully the grounds upon which made. The fee 
paid upon the filing of the registration state¬ 
ment will not be returned to the registrant. The 
papers comprising the registration statement or 
amendment thereto shall not be removed from 
the files of the commission but shall be plainly 
marked with the date of the giving of such con¬ 
sent, and in the following manner, ‘Withdrawn 
upon the request of the registrant, the commis¬ 
sion consenting thereto.’ ” (R. 20) 

On May 25,1938, defendant commission entered an 
order reciting that amended motion of plaintiff filed 
May 23, 1938, for withdrawal of registration state¬ 
ment had been heard by said commission on May 24, 
1938, and said commission— 

“having duly considered the matter and having 
concluded that the evidence before it at this time 
does not support a finding that such withdrawal 
would be consistent with the public interest and 
the protection of investors; 

“IT IS ORDERED that the amended motion 
for leave to withdraw filed by Resources Corpo¬ 
ration International on May 23, 1938, be and the 
same hereby is denied without projudice to re¬ 
newal of said motion at the conclusion of the 
hearing now pending with respect to said regis¬ 
tration statement pursuant to Section 8[d] of 
the Securities Act of 1933.’ 7 [Bill, par. 28; 
Plaintiff’s Exhibit “M”] (R. 20) 

[The bill avers that the recital in the said order 
entered by said commission on May 25, 1938, deny- 
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ing the application of plaintiff to withdraw the said 
registration statement, to the effect that the said 
commission had “concluded that the evidence before 
it at this time does not support a finding that such 
withdrawal would be consistent with the public in¬ 
terest and the protection of investors” is wholly 
without support in the evidence, is arbitrary and 
capricious, and is contrary to the evidence before 
the said commission, and to well-established princi¬ 
ples of law. [Bill, par. 28] (R. 21-22)] 

On May 26,1938, plaintiff moved for a further con¬ 
tinuance of the hearing, which was then set for May 
31, 1938, before said commission, and set forth its 
reasons in support thereof, and on May 27,1938, said 
motion was, by said commission, denied, and on that 
day said commission caused certain subpoenas to be 
issued, directed to certain officers of plaintiff, com¬ 
manding them to appear at said hearing May 31, 
1938. [Bill, par. 29] (R. 22) 

Thereupon plaintiff, acting under Securities Act 
of 1933, as amended (Sec. 9) (15 U. S. C. A., Section 
77i), filed in the United States Circuit Court of 
Appeals for the Seventh Circuit its petition for re¬ 
view of the order aforesaid, entered May 25, 1938, 
of defendant commission, said cause being entitled 
“Resources Corporation International, Petitioner, v. 
Securities and Exchange Commission, Respondent, 
No. 662”, in which it prayed a review by said Court 
of Appeals of the said order entered on May 25,1938, 
denying plaintiff’s amended motion for leave to with- 
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draw its registration statement, and for other pur¬ 
poses. In said cause of action plaintiff, as petitioner 
therein, prayed said court to issue a rule requiring 
the defendant commission to show cause why it 
should not be enjoined from refusing to permit the 
withdrawal of the registration statement, and to stay 
said proceedings before said commission. 

Upon the filing of said petition for review by 
plaintiff, one of the Judges of said Circuit Court of 
Appeals entered an order staying further proceed¬ 
ings before said commission, directed said commis¬ 
sion to show cause why an injunction should not is¬ 
sue, and why petitioner should not be permitted to 
withdraw its registration statement, and directed 
the commission to certify to and file with said Court 
the transcript of the record upon which the order of 
the commission was based. 

Thereafter the defendant commission filed in said 
cause its motion to dissolve the order entered by said 
court, and to dismiss the petition of plaintiff for re¬ 
view. 

After hearing, said Court, on June 17, 1938, 
handed down an opinion (97 F. (2d) 788) holding 
that said court was without jurisdiction to entertain 
the petition of plaintiff, and because of such lack of 
jurisdiction said court ordered the said petition dis¬ 
missed, and that the restraining order theretofore 
issued by said court be vacated. [Bill, par. 30; 
Plaintiff ’s Exhibit “ O ”] (R. 23-24) 
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Thereupon, on June 18, 1938, plaintiff was served 
with notice that hearings before said commission 
would be resumed on June 28, 1938, and thereafter 
said hearings were, by said commission, ordered con¬ 
tinued to July 6,1938. [Bill, par. 31] (R. 24-25) 

On June 29, 1938, plaintiff moved said commission 
to further continue said hearing, which said motion 
was, on said June 29, 1938, denied, and said hearings 
before said commission on said registration state¬ 
ment of plaintiff herein “are now set for July 6, 
1938.” [Bill, par. 32] (R. 26) 

ASSIGNED ERRORS RELIED ON. 

1. The court erred in adjudging and decreeing 
that the motion of the defendants to dismiss the bill 
of complaint of plaintiff be granted, and dismissing 
said bill of complaint. 

2. The court erred in refusing to adjudge and de¬ 
cree that the facts averred in the bill of complaint 
of plaintiff stated a cause of action, entitling plain¬ 
tiff to the equitable relief therein prayed, and in 
refusing to overrule the motion of the defendants to 
dismiss said bill of complaint. 
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ARGUMENT. 

I. 

On motion to dismiss, facts well pleaded in the bill of 
complaint, are to be taken as true. 

Motion to dismiss bill of complaint in equity is 
tantamoimt to demurrer to declaration in law action, 
and facts well pleaded in the bill of complaint, are to 
be taken as true. 

Pilger v. Sutherland, 61 App. D. C. 84 (1932) : 

Groner, Justice (p. 85) : 

“It is, of course, fundamental that a bill should 
not be dismissed upon motion, unless it is per¬ 
fectly clear that the allegations of the bill, taken 
as true, are insufficient to make a case. Measured 
by this rule, we think the lower court erred in 
dismissing the bill.” 

II. 

Upon the facts averred in the bill of complaint, well 
pleaded, and to be taken as true, plaintiff had the un¬ 
qualified right to withdraw the registration state¬ 
ment, and the court below erred in sustaining the 
motion to dismiss, and dismissing the bill of com¬ 
plaint. 

We maintain that plaintiff had (and has) the un¬ 
qualified right to withdraw the registration state¬ 
ment heretofore filed bv it with the defendant com- 
mission on February 28, 1938; that under the “Se¬ 
curities Act of 1933”, as amended (15 U. S. C. A., 
Section 77a, et seq .), upon the facts well pleaded 
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by the averments of the hill of complaint, which are 
to be taken as true, the defendant commission was 
without power or authority to enter the order of May 
25, 1938, denying the application of plaintiff for 
the withdrawal of said registration statement. The 
said order of the defendant commission is null and 
void and of no effect, and the court below erred in 
sustaining the motion to dismiss, and dismissing the 
bill of complaint. 

The pertinent provisions of the “Securities Act of 
1933” are, in part, as follows: 

Section 5(a): 

“Unless a registration statement is in effect 
as to a security, it shall be unlawful for any per¬ 
son, directly or indirectly”— 

to make use of any of the means or instruments de¬ 
scribed therein. 

Section 6(a): 

“* * * A registration statement shall be deemed 
effective only as to the securities specified there¬ 
in as proposed to be offered ” (Italics supplied) 

Section 8(a): 

“The effective date of a registration state¬ 
ment shall be the twentieth day after the filing 
thereof, * * 

Section 8(d) provides for notice, hearing and is¬ 
suance of a stop order, suspending the effectiveness 
of the registration statement. 
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The statute does not contain any provision govern¬ 
ing the withdrawal of the registration statement. 

Section 19(a) provides: 

“The Commission shall have authority from 
time to time to make, amend, and rescind such 
rules and regulations as may be necessary to 
carry out the provisions of this title, including 
rules and regulations governing registration 
statements and prospectuses for various classes 
of securities and issuers, and defining account¬ 
ing, technical, and trade terms used in this title 

* * * n 


Purporting to act under the power and authority 
of Section 19(a) of the act, the commission adopted 
and promulgated Rule 960, under which it purported 
to act in the denial of the application of the plaintiff 
for the withdrawal of the registration statement. 
The sole source of the power and authority of the 
commission is the statute. The statute contains no 
restriction respecting the terms and conditions un¬ 
der which the registration statement may be with¬ 
drawn. In the absence of a provision in the statute 
governing the withdrawal of a registration state¬ 
ment, Congress unquestionably intended that the 
general rules of law and procedure governing like or 
analogous matters should apply. 

One of the principal questions presented on this 
appeal is whether the case of Jones v. Securities and 
Exchange Commission, 298 U. S. 1, is applicable to 
the facts of this case and controlling here, as main- 
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tained by appellant, or is distinguishable on the facts 
here presented, and therefore, inapplicable and not 
controlling, as maintained by appellees. 

In Jones v. Securities and Exchange Commission, 
supra, the registration statement was filed on May 
4, 1935, and under Section 8(a) of the act, would 
have become effective on the twentieth dav. On the 
nineteenth day after the filing of the registration 
statement, the commission gave notice, under Section 
8(d) of the act, of the beginning of proceedings to 
determine whether a stop order should issue. 

In the case here presented, appellant on February 
28, 1938, filed with the commission its registration 
statement. Under Section 8(a) of the act the regis¬ 
tration statement of appellant became effective on 
Sunday, March 20,1938. On Monday, March 21,1938, 
the commission, acting under Section 8(d), gave 
notice of the beginning of stop order proceedings. 

The principal argument advanced by appellees in 
the court below, and which no doubt will be urged in 
this court, is that the Jones Case, supra, does not 
apply to the case here presented, for the reason that 
in the Jones Case, the application for withdrawal 
was made before the registration statement had be¬ 
come effective, while in the case here presented, the 
application for withdrawal of the registration state¬ 
ment was made after it had become effective. We 
maintain that although the application of appellant 
for the withdrawal of the registration statement was 
not filed until after it had become effective under 
the provisions of Section 8(a) of the act, neverthe- 
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less, this fact does not make the principles of law 
announced in the Jones Case, supra, inapplicable 
here. It is our position that the principles an¬ 
nounced in that case apply with equal force here, 
and upon the authority of that case, under the facts 
averred in the bill of complaint, appellant had (and 
has) the unqualified right to withdraw the registra¬ 
tion statement, and the order of the commission deny¬ 
ing its application is illegal and beyond the power 
and authority of the commission to make. 

From the time that the commission gave notice on 
March 21, 1938. of the beginning of stop order pro¬ 
ceedings, the effectiveness of the registration state¬ 
ment of appellant was effectually suspended, and un¬ 
der the provisions of Section 5(a) of the act, any act 
done by appellant under the registration statement 
would constitute a violation of the act. This being 
the case, we submit, it does not make any difference 
whether the application for withdrawal was filed be¬ 
fore or after the registration statement had become 
effective, for the reason that at the time the applica¬ 
tion for withdrawal was made, the effectiveness of 
the registration statement had been just as effectually 
suspended as if such suspension had become opera¬ 
tive before the registration statement would have be¬ 
come effective under Section 8(a) of the art. 

As hereinbefore pointed out, Section (>(a) of the 
act provides that "a repist ration statement shall he 
deemed effect ire on! a as to the securities specified 
therein as proposed to he off ered". Under this provi¬ 
sion of the act, the registration statement could re- 
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late to and affect only the 35,000 shares of the capital 
stock of appellant which were sought to be registered. 
(Italics supplied) 

The undisputed evidence, which was before the de¬ 
fendant commission at the time it made the order of 
March 25, 1938, denying the application to withdraw 
the registration statement, clearly proves that since 
the tiling of the registration statement on February 
28, 1938, none of the capital stock of appellant cov¬ 
ered by the registration statement had been sold or 
offered for sale. At the time the application for 
withdrawal of the registration statement was filed by 
appellant, hearing had thereon by the commission 
on May 24, 1938, and the order entered on .May 25, 
1938, by tile commission, denying the right of appel¬ 
lant to make the withdrawal, no rights of the public 
had attached, or could have been acquired, respecting 
said registration statement. No act had been done 
by appellant which prejudiced any rights of the pub¬ 
lic. The fact that shares of the capital stock of ap¬ 
pellant had been sold from time t<> time between the 
date of its incorporation on October 15. 1931. and 
the year 1937. before the registration statement was 
liled on February 28. 1938. does not afford any basis 
for distinguishing the cast* lie*re presented from the 
Jours Casr. The registration statement covered only 
the 35,000 shares of stock which were sought to be 
registered. It could have* no bearing upon, or rela¬ 
tion to, the shares of stock which had been sold prior 
to the filing of the registration statement. 
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We maintain that the decision of the Supreme 
Court in the Jones Case, supra, is not subject to the 
narrow interpretation sought to be given it by coun¬ 
sel for appellees. 

It is our position that under the Jones Case, supra, 
appellant had (and has) the unqualified right to with¬ 
draw the registration statement, because the facts 
averred in the bill of complaint, and to be taken as 
true, bring the case here presented clearly within the 
principles of the Jones Case. 

It is our view that under the Jones Case, supra, the 
giving of the notice by the defendant commission of 
the stop order proceedings under Section 8(d) of the 
act, after the effective date of the registration state¬ 
ment, is just as effectual in suspending the effective¬ 


ness of the registration statement as if the notice 
had been given before the effective date, as was done 
in the Jones Case. We submit that this is the only 
reasonable interpretation which may be given to the 
language of the Supreme Court. 

In support of this argument, we here point out the 
portions of the opinion of the Supreme Court upon 
which we base our contention: 


At page 15 (298 U. S.), the court said: 

Not tr it It si an (liny the provision of Section 
8(a), that the effective date of a registration 
statement shaft he the firentieth day after it is 
filed, did this intervening action of the commis¬ 
sion nevertheless have the effect of suspending 
the effective operation of the statement pending 



the hearing and determination of the stop-order 
proceeding! J1Y are of opinion that it did hare 
that effect." (Italics supplied) 


Again the court said (p. 18): 


"When proceedings mere instituted hi) the 
commission and the registrant leas notified and 
catted upon to show cause whij a stop order 
should not be issued, the practicat effect was to 
suspend, pending the inquirij, all action of the 
registrant under his statement. Unless the reg¬ 
istration statement is effective, the issuer of a 
secur'd g who makes use of the muits or of the in¬ 
strumentalities of interstate commerce to sell the 


secur 'dj) or to carr/j the same for the purposes of 
sale or deliver,] after sale (Section J’(«) of the 
act), is liable to severe penalties of fine and im¬ 


prisonment. Section 2-1. 


The word * effective*, 


as here cmploijcd, connotes completeness of op¬ 


erative force and freedom to act." (Italics 


supplied) 


If we are correct in our view of the law, as laid 
down in the ./ones Case, then it necessarily results 
that the plaintiff here had (and lias) the unqualified 
right to withdraw the registration statement because 
no rights of the public had attached, and the with¬ 
drawal of the registration statement could not be 
prejudicial since no rights had been acquired by any¬ 
one by reason of the tiling of the registration state¬ 
ment. 

We invite the attention of the court particularly 
to this language of the opinion in the .Jones Case (p. 
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“The test is the absence or presence of prej¬ 
udice to the public or investors; and, plainly 
enough, under the decisions of this court, the 
doctrine that a dismissal must be granted if no 
prejudice be shown beyond the prospect of 
another suit, unless there be a specific rule of 
court to the contrary, is applicable, and the with¬ 
drawal should have been allowed as of course.” 
(Italics supplied) 

Again, the court said said (p. 23): 

“The conclusion seems inevitable that an 
abandonment of the application was of no con¬ 
cern to anyone except the registrant. The possi- 

bilitv of anv other interest in the matter is so 
% • 

shadowy, indefinite, and equivocal that it must 
be put out of consideration as altogether un¬ 
real.” 

In the Jones Case the court assumed, without de¬ 
ciding, that it was within the power of the commis¬ 
sion to adopt the rule under which it acted in that 
case. 

At p. 19 the court said: 

“We are unable to find any precedent for the 
assumption of such power on the part of an ad¬ 
ministrative body: and we go to the practice and 
rules of the courts in order to determine by an¬ 
alogy the scope and limit of the power; for, at 
least in the absence of a statute to the eontrarv, 
the power of a commission to refuse to dismiss 
a proceeding on motion of the one who instituted 
it cannot be greater than the power which may 
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be exercised by the judicial tribunals of the land 
under similar circumstances. Both parties here 
seem to recognize the appositeness of this test.” 

The court then reviewed the decisions governing 
the dismissal of actions at law and suits in equity, and 
held (p. 22) that the rule of the commission “is quite 
as general as the common law.” 

It appears to be the contention of appellees that 
because of the fact that stop order proceedings had 
been instituted by the defendant commission, the 
rule governing the dismissal of actions at law and 
suits in equity, the analogy of which was adopted by 
the Supreme Court in the Jours Case, supra, does 
not sustain the* position of appellant. Appellees seem 
to take the position that since the stop order proceed¬ 
ings were instituted bv the commission, bv analogv 
the commission would be in the position of plaintiff, 
and appellant in the position of defendant, and there¬ 
fore the application of appellant for the withdrawal 
of the registration statement was in effect an effort 
to withdraw its defense. It is difficult to follow the 
reasoning of counsel for appellees. It is unquestion¬ 
ably true that appellant was the moving party in 
tiling the registration statement. Idle mere fact that 
ihc commission inaugurated ihe stop order proceed¬ 
ings, did not change ihe position of appellant. As 
has already been pointed out, the notice of the stop 
order proceedings had Ihe effect of suspending its 
effectiveness. While the registration statement was 
ineffective, due to the notice of the stop order pro¬ 
ceedings by the commission, the registrant had the 



unqualified right to withdraw the registration state¬ 
ment, for the reason that no rights of third parties 
had intervened. 

We maintain that it being established bv the un- 
disputed facts appearing in the record in this case 
that no rights of third parties had intervened, and 
the withdrawal of the registration statement not 
being inconsistent with the public interest, that ap¬ 
pellant had the unqualified right to withdraw the 
registration statement. 

This contention we submit, is supported by the 
case of State ex ret. Veiycl v. Har(htone Brick Co., 
et at.. 215 X. W. 186 (Minn., 1927). In that case there 
was a proceeding by the State, on the relation of 
Veigel and others, constituting the Commerce Com¬ 
mission, for mandamus to be directed to the Hard- 
stone Brick Co., et al. 

The appeal was from an order overruling the de¬ 
murrer of relator to the respondent’s return to an 
alternative writ of mandamus, the court below cer¬ 
tifying the question presented to be important and 
doubtful. 


The facts stated in the petition for the writ are: 
Respondent corporation registered with the com¬ 
mission a certain amount of stock for sale on Julv 


28, 1926, the sale of which was duly authorized to 


be made within the state. 


and of which thereafter 


more than sjO()<),()<>() par value was made; on August 
27, 1926. the commission served an order on respon¬ 
dents, requiring a financial statement from the cor¬ 
poration of receipts and disbursements, a list of 



names of stockholders and the amount of stock held 
by each, and the names of all agents who sold stock, 
and the name and address of each person to whom 
stock was sold: that respondents failed to do so. On 
January 25,1927, the commission designated persons 
to audit the books of the corporation, and ordered it 
to submit all its books and records to such auditors 
for examination. Respondents refused to submit its 
books and records, and to compel respondents to 
forthwith produce such books the alternative writ of 
mandamus was requested. The writ was issued. The 
answer or return of respondents was in substance 
that on August 24, 192(5, the commission suspended 
tlie registration of the corporation’s stock, and ter¬ 
minated the right to sell the same pending further 
action of the commission, and ordered the respon¬ 
dents to show cause September 14, 11)2(5, why the reg¬ 
istration should not be cancelled: on September 1, 
192(>, the corporation duly requested the commission 
to cancel its registration of stock; that none of its 
stock was sold prior to its registration, and that none 
has been sold or offered for sale since August 24, 
192(>: that respondents did not appear to oppose the 
order of the commission to show cause why its license 
to sell its stock should not be revoked: that the com¬ 
mission has purposely refrained from making the 
order of revocation; and respondents deny the juris¬ 
diction of the commission to examine its books and 
records, and invokes Sections 7 and 10 of Article 1 
of the State Constitution, and tin* Fourth and Fifth 
Amendments of the Federal Constitution, in bar to 
the writ asked. 



36 


Holt, J.: 

“A demurrer searches all preceding pleadings. 
There is no allegation in the petition of any spe¬ 
cific violation of law during the period the stock 
of the respondent corporation was authorized to 

be sold; its sale was bv the order of the Coirmris- 

* 

sion suspended. The demurrer admits that be¬ 
fore hearing respondents duly requested a revo¬ 
cation of the right to sell stock; and that no stock 
was sold before it was registered, and none was 
sold or offered to be sold after the order of sus¬ 
pension. Hence the only purpose now for an ex¬ 
amination of the records and papers of the cor¬ 
poration is to discover, if perchance, any viola¬ 
tion of law occurred while the license was in 
force.” 


Section S of the laws of 1925, among other things, 
provides that ‘*a registration may be cancelled by 
the commission at any time at the request of the per¬ 
son for whom such registration was made.” 

At p. 187 the court said : 


“Section 8 can hardly be applicable here for, 
when a cancellation of the registration has been 
requested by one who procured the same, there 
is really no outstanding registration to investi¬ 
gate for the purpose of determining whether it 
should be kept in force. Section 19 empowers 
the Commission to investigate, and to take steps 
to prosecute. * * * 

“The power given the Commission is drastic, 
but so long as it is exercised to protect the pub- 
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lie against fraudulent securities it should not be 
hampered. When, however, the securities are 
withdrawn and the issuer has requested the can¬ 
cellation of the registration, there is no longer 
any occasion to protect the public against their 
sale. Then there remains only the meting out 
of punishment if, to obtain registration, or while 
it was in force, any person connected with such 
securities violated the law. As the pleadings 
now are, with no charge of any specific violation 
of the law in the petition for the writ, the pro¬ 
ceeding herein savors strongly of a ‘fishing ex¬ 
pedition’. If someone has violated the law, the 
ordinary methods of obtaining evidence to con¬ 
vict ought to suffice.” 

The court then refers to the contention of the com¬ 
mission and points out the distinction between securi¬ 
ties which are exempted under the law, and those 
which are required to be registered, and as to the 
latter, said (p. 187): 

‘‘But when the right of sale is suspended and 
the one who obtained the registration and license 
demands the cancellation and revocation thereof, 
there is no longer anv occasion to resort to an 
examination of books and papers in order to 
protect the public against either a fraudulent 
sale of such securities or a sale thereof whether 
thev be good or bad. 

“Respondents argue that since they did not 
appear to oppose the order to show cause why 
the registration should not be permanently sus¬ 
pended and the license to sell revoked, and had 
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prior to the hearing demanded a revocation, the 
Commission was required to enter an order of 
revocation forthwith. The Commission on the 
other hand, contends that the last paragraph 
from Section 8, above quoted in respect to can¬ 
cellation and revocation at the request of the 
one who obtained the registration of the securi¬ 
ties, is permissive and not mandatory—that the 
Commission may retain jurisdiction with full 
power of investigation, even though a request for 
cancellation has been made in order to institute 
prosecution, if evidence of any violation of the 
law’ is acquired. It is not necessary now to de¬ 
termine which contention is right, for it does 
not appear to us that, after such a demand for 
cancellation has been made, some good reason for 
not complying therewith should be adduced by 
the Commission before it should have the right 
to compel the corporation involved to produce 
its books and papers for examination. As al¬ 
ready stated, there is none. No specific violation 
of law’ is charged. The only reasons for demand¬ 
ing an audit and the production of the books and 
papers are thus stated in the petition for the 
wrrit: 

“ ‘The audit and examination bv the Com- 
meree Commission of the books, records, papers 
and accounts of the defendant corporation is 
necessary in order that the Commerce Commis¬ 
sion may determine whether said registration of 
the securities of defendant corporation should 
remain in force, and in order to determine 
whether any of the law heretofore cited, or any 
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of the provisions of said registration, are being 
violated by the defendants; and it is the duty and 
the right of the Commerce Commission to make 
such audit and examination.’ 

“The last clause is a pure conclusion of law. 
The first reason no longer exists, for the defen¬ 
dant corporation has requested that the regis¬ 
tration be terminated, and likewise the second, 
for no provisions of the law ‘are being violated’ 
when the license to sell is withdrawn, and no 
offer to sell had been made for months prior to 
the institution of this proceeding, as admitted 
by the demurrer. 

“The law is salutary. Kerst v. Nelson (Minn.) 
213 N. W. 904. But its drastic provisions should 
not be called into operation except upon ade¬ 
quate legal grounds. Federal Trade Commis¬ 
sion v. American Tobacco Co., 264 U. S. 298. 
Where the Commission, as here, claimed an un¬ 
limited access to the respondent’s papers ‘with 
reference to the possible existence of practices 
in violation of’ law, it denied such right; Mr. 
Justice Holmes saying: 

“ ‘Any one who respects the spirit as well as 
the letter of the Fourth Aunendment would be 
loath to believe that Congress intended * * * 
one of its subordinate agencies to sweep all our 
traditions into the fire (I. C. C. v. Brimson, 154 
U. S. 447) and direct fishing expeditions into 
private papers on the possibility that they may 
disclose evidence of crime.’ ” 

Order overruling demurrer affirmed. 
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In conclusion on this point, we maintain that the 
order of the commission on May 25,1938, denying the 
application of appellant to withdraw the registration 
statement was beyond the power and authority of 
the defendant commission, is null and void, and the 
court below erred in sustaining the motion to dis¬ 
miss, and dismissing the bill of complaint. 

m. 

The facts averred in the bill of complaint state a cause 
of action within the jurisdiction of the court below, 
exercising its power and authority as a court of 
equity, and on the facts so averred in the bill, plain¬ 
tiff has no plain, adequate and complete remedy at 
law. 

One of the prime purposes of the bill of complaint 
in this case is to have a judicial determination of the 
validity of the order of the defendant commission 
denying the application of plaintiff to withdraw the 
registration statement. This involves the determina¬ 
tion of fundamental questions which lie at the root 
of the jurisdiction asserted by the commission to con¬ 
tinue with the stop order proceedings after the denial 
of the application for withdrawal. In order to make 
effectual the decree of the court below determining 
that the said order of the commission was invalid, 
mandatory injunction was prayed. 

For the purpose of enforcing in equity a legal 
right for which the plaintiff has no plain, adequate 
and complete remedy at law, and in order to prevent 
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the commission from taking action concerning which 
they had no jurisdiction or lawful right to act, it 
was likewise necessary that the aid of the court be¬ 
low be invoked by the issuance of the restraining 
order to enjoin the action of the commission, and 
thereby to prevent irreparable injury being suffered 
by plaintiff in its property and rights. The bill of 
complaint in this case sought to enjoin the defen¬ 
dant commission from doing unlawful acts which will 
affect the property and rights of the plaintiff, in ad¬ 
dition to causing it to expend large sums of money 
incident to the expense of proceedings being con¬ 
ducted by the commission. 

The facts averred in the bill of complaint establish 
that plaintiff would be deprived of its property, and 
its rights under the Constitution and laws of the 
United States unless the court below accepted and 
retained jurisdiction of the cause of action of plain¬ 
tiff and granted the relief prayed. If, as we main¬ 
tain, the order entered by the commission on May 
25,1938, is invalid, the commission is wholly without 
jurisdiction to take any action of any character what¬ 
soever respecting the registration statement of plain¬ 
tiff. 

Under the Constitution of the United States plain¬ 
tiff may not be deprived of due process of law. On 
the facts in this case plaintiff is entitled to have a 
judicial determination of the validity of the said 
order of May 25, 1938. The plaintiff is entitled to 
have, and must be accorded, the independent judg¬ 
ment of a judicial tribunal as to both the law and 
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facts in the determination of the validity of the order 
of May 25, 1938. 

“The Securities Act of 1933”, as amended (Sec. 9) 
(15 U. S. C. A., Section 77i), which provides that any 
person aggrieved by an order of the commission may 
file in one of the Circuit Courts of Appeal of the 
United States, or in the Court of Appeals of the Dis¬ 
trict of Columbia, a petition for review of an order 
of the commission, does not afford a judicial deter¬ 
mination of the validity of the order of May 25,1938, 
challenged herein. 

The provision of the act for a review requires that 
the determination by the court shall be upon the tran¬ 
script of the record certified to the court by the com¬ 
mission, and that “the finding of the commission as 
to the facts, if supported by evidence shall he conclu¬ 
sive/'. (Sec. 9(a)) The jurisdiction of the court is 
restricted and limited, and on a petition for review 
under the act the court is without jurisdiction to 
exercise its independent judgment on the law and 
the facts. Unless the court has jurisdiction to exer¬ 
cise its independent judgment on the law and facts, 
the proceeding is not a judicial proceeding of the 
character which is guaranteed by the Constitution 
of the United States. As was said by Mr. Justice 
Holmes in Prentis v. Atlantic Coast Line Co., 211 
U. S. 210, 226, 53 L. Ed. 150 (1908), it is “the char¬ 
acter of the proceedings” which determines "whether 
it is judicial. (Italics supplied) 

The question whether the order entered by the 
commission on May 25, 1938, is invalid, is funda- 
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mental, and upon the judicial determination thereof 
depends the jurisdiction of the commission to take 
any action respecting the registration statement. 

As we have already urged, under the decision of 
the Supreme Court of the United States in the case 
of Jones v. Securities and Exchange Commission, 
supra, plaintiff had (and has), the unqualified right 
to withdraw its registration statement. The regis¬ 
tration statement was filed by plaintiff for the pur¬ 
pose of obtaining the privilege of utilizing the facili¬ 
ties or instrumentalities of “transportation or com¬ 
munication in interstate commerce or of the mails” 
(Sec. 5), (15 U. S. C. A., Section 77e (a) (1) for the 
purpose of selling, or offering for sale the 35,000 
shares of its capital stock, owned by Harper S. 
Hoover, its Chairman of the Board of Directors and 
Treasurer. Because of the changed conditions, set 
forth in the application for withdrawal, and averred 
in the bill, between the filing of the registration 
statement and the filing of the application for the 
withdrawal thereof, it no longer desired to avail it¬ 
self of these privileges, and wished to withdraw its 
registration statement. We maintain that the effect 
of the withdrawal of the registration statement 
would deprive the commission of jurisdiction to take 
any action concerning the registration statement. If 
the “Securities Act of 1933”, as amended (Sec. 4), 
(15 U. S. C. A., Section 77i), be interpreted to deny 
the court below jurisdiction to exercise its independ¬ 
ent judgment on the law and facts in the determina¬ 
tion of the validity of the order of May 25,1938, un- 
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der the authority of Crowell v. Benson, 285 U. S. 22 
(1932), and Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U. S. 287 (1920), said section of the 
Act would be unconstitutional. 

In order to preserve the constitutionality of said 
Section 9 of the act it must be interpreted to mean 
that the review provided in said section is “exclu¬ 
sive” only in relation to orders of the commission 
which it was within the power and authority of the 
commission to make. 

It is a well-settled principle of law that whenever 
two interpretations of a statute are possible, one of 
which interpretations will render the statute uncon¬ 
stitutional and the other of which will preserve its 
constitutionality, the latter interpretation is uni¬ 
formly given by the courts. 

If the “Securities Act of 1933”, as amended (Sec¬ 
tion 9) be interpreted as granting exclusive juris¬ 
diction for review of fundamental questions involv¬ 
ing the power and authority of the commission to 
act, or the constitutional validity of acts of the com¬ 
mission, it is obvious that said act of the Congress 
deprives the plaintiff of the independent judgment 
of the court, both on the law and the facts. Crow¬ 
ell v. Benson and Ohio Valley Water Co. v. Ben 
Avon Borough, supra. We maintain that Section 9 
of the act applies only to review of orders which the 
commission under the Constitution and laws of the 
United States is authorized and empowered to make, 
and that, in order to preserve the constitutionality of 
said section of the act, it must be so construed. Such 
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construction of the statute would preserve its con¬ 
stitutionality. If such construction is given to Sec¬ 
tion 9, it necessarily results that the fundamental is¬ 
sue raised in this case, being jurisdictional in char¬ 
acter, is not exclusively restricted to review in the 
manner prescribed by said section of the act. 

Moreover, as appears by the bill of complaint in 
this case [Bill, par. 30] (R. 22), plaintiff, acting 
pursuant to Section 9 of the act, filed its petition for 
review in the Circuit Court of Appeals for the 7th 
Circuit, and that court, on June 17, 1938, on motion 
of the commission, dismissed the petition of plaintiff. 
(97 F. (2d) 788) By its said petition, plaintiff 
sought a judicial determination of the validity of the 
order of May 25, 1938, and that court held that, un¬ 
der the limited jurisdiction conferred upon it by the 
act, it was without jurisdiction to make such deter¬ 
mination. This being the case, unless plaintiff may 
have a judicial determination of the validity of said 
order in this cause of action by the court below it will 
be deprived of due process of law. 

The fact that the order of the commission of May 25, 
1938, denied the application of the plaintiff to with¬ 
draw the registration statement “without prejudice” 
is unimportant, and has no bearing on the questions 
here presented. The statute (Section 9) provides 
that the petition for review shall be filed in the court 
within sixty days after the entry of such order. If 
the order of the commission denying the application 
to withdraw the registration statement is invalid, 
then it necessarily results that the commission is 
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without jurisdiction to proceed with hearings or to 
do any act in respect to the registration statement. 
The determination of the validity of the order settles 
once and for all the question of the jurisdiction of the 
commission. 

In order to safeguard the property and rights of 
the plaintiff, it is necessary and essential that the 
validity of said order of May 25,1938, be determined 
by the court in this cause of action. The court below 
is the only court to which plaintiff may have recourse 
in the first instance to have a judicial determination 
of the validity of said order. Should the hearings 
on the stop order proceedings be continued by the 
defendant commission, upon the conclusion of such 
hearings plaintiff would have no judicial tribunal to 
which it could then resort for the purpose of having 
a judicial determination of the validity of said order. 

In Crowell v. Benson, 285 U. S. 22 (1932), it ap¬ 
pears that one Knudsen filed a claim against Benson 
under sec. 19(a) of the Longshoremen’s and Harbor 
Workers’ Compensation Act, March 4, 1927, chap. 
509, 44 Stat. at L. 1424, U. S. C. Title 33, sec. 919. 
Benson’s answer denied, among other things, that 
the relation of employer and employee existed be¬ 
tween him and the claimant. The evidence intro¬ 
duced before the deputy commissioner, which occu¬ 
pies 78 pages of the printed record, was directed 
largely to that issue and was conflicting. The Deputy 
Commissioner found that the claimant was in Ben¬ 
son’s employ at the time of the injury, and filed an 
order for compensation under sec. 21(a). Benson 
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brought this proceeding under sec. 21(b) to set aside 
the order. The district judge transferred the suit 
to the admiralty side of the court and held a trial de 
novo, refusing to consider upon any aspect of the 
case the record before the deputy commissioner. On 
the evidence introduced in court, he found that the 
relation of employer and employee did not exist, and 
entered a decree setting aside the compensation order. 
33 F. (2d) 137, 38 F. (2d) 306. The Circuit Court of 
Appeals affirmed the decree. 45 F. (2d) 66. 

In delivering the opinion of the court, Mr. Chief 
Justice Hughes said (p. 54) : 

“(3) What has been said thus far relates to 
the determination of claims of employees within 
the purview of the Act. A different question is 
presented where the determinations of fact are 
fundamental or ‘ jurisdictional’, in the sense that 
their existence is a condition precedent to the 
operation of the statutory scheme. These fun¬ 
damental requirements are that the injury oc¬ 
curs upon the navigable waters of the United 
States and that the relation of master and ser¬ 
vant exists.” 

The court said (p. 58) : 

“And where administrative bodies have been 
appropriately created to meet the exigencies of 
certain classes of cases and their action is of a 
judicial character, the question of the conclusive¬ 
ness of their administrative findings of fact gen¬ 
erally arises where the facts are clearly not 
jurisdictional and the scope of review as to such 
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facts has been determined by the applicable leg¬ 
islation. None of the decisions of this sort touch 
the question which is presented where the facts 
involved are jurisdictional or where the ques¬ 
tion concerns the proper exercise of the judicial 
power of the United States in enforcing consti¬ 
tutional limitations. 

“Even where the subject lies within the gen¬ 
eral authority of the Congress, the propriety of 
a challenge by judicial proceedings of the deter¬ 
mination of fact deemed to be jurisdictional, as 
underlying the authority of executive officers, 
has been recognized.’’ 

Again the court said, page 63: 

i 

“The question in the instant case is not 
whether the deputy commissioner has acted im¬ 
properly or arbitrarily as shown by the record 
of his proceedings in the course of administra¬ 
tion in cases contemplated by the statute, but 
whether he has acted in a case to which the stat¬ 
ute is inapplicable. By providing for injunc¬ 
tion proceedings, the Congress evidently con¬ 
templated a suit in equity, and in such a suit the 
complainant would have full opportunity to 
plead and prove either that the injury did not 
occur upon the navigable waters of the United 
States or that the relation of master and ser¬ 
vant did not exist, and hence that the cause lay 
outside the purview of the statute. As the ques¬ 
tion is one of the constitutional authority of 
the deputy commissioner as an administrative 
agency, the court is under no obligation to give 
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weight to his proceedings pending the determina¬ 
tion of that question. If the court finds that the 
facts existed which gave the deputy commis¬ 
sioner jurisdiction to pass upon the claim for 
compensation, the injunction will be denied in 
so far as these fundamental questions are con¬ 
cerned ; if, on the contrary, the court is satisfied 
that the deputy commissioner had no jurisdic¬ 
tion of the proceedings before him, that deter¬ 
mination will deprive them of their effectiveness 
for any purpose. We think that the essential 
independence of the exercise of the judicial 
power of the United States in the enforcement 
of constitutional rights requires that the Fed¬ 
eral court should determine such an issue upon 
its own record and the facts elicited before it.” 

Ohio Valley Water Co. v. Ben Avon Borough, 253 
U. S. 287, 288 (1920). 

Speaking by Mr. Justice McReynolds, the court 
said (p. 288): 

“Acting upon a complaint charging plaintiff 
in error, a water company, with demanding un¬ 
reasonable rates, the Public Service Commission 
of Pennsylvania instituted an investigation and 
took evidence. It found the fair value of the 
company’s property to be $924,744, and ordered 
establishment of a new and lower schedule which 
would yield 7 per centum thereon over and above 
operating expenses and depreciation. 

“Claiming the Commission’s valuation was 
much too low and that the order would deprive 
it of a reasonable return and thereby confiscate 
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its property, the company appealed to the su¬ 
perior court. The latter reviewed the certified 
record, appraised the property at $1,324,621.80, 
reversed the order and remanded the proceeding 
with directions to authorize rates sufficient to 
yield 7 per centum of such sum. 

“The supreme court of the state reversed the 
decree and reinstated the order, saying: ‘The 
appeal (to the superior court) presented for de¬ 
termination the question whether the order ap¬ 
pealed from was reasonable and in conformity 
with law; and in this inquiry was involved the 
question of the fair value, for rate-making pur¬ 
poses, of the property of appellant, and the 
amount of revenue which appellant was entitled 
to collect. In its decision upon the appeal, the 
superior court differed from the Commission as 
to the proper valuation to be placed upon sev¬ 
eral items going to make up the fair value of the 
property of the water company for rate-making 
purposes/ It considered those items and held 
that, as there was competent evidence tending 
to sustain the Commission’s conclusion, and no 
abuse of discretion appealed, the superior court 
should not have interfered therewith. ‘A care¬ 
ful examination of the voluminous record in this 
case has led us to the conclusion that in the items 
wherein the superior court differed from the 
Commission upon the question of values, there 
was merely the substitution of the former’s 
judgment for that of the Commission, in deter¬ 
mining the order of the latter was unreason¬ 
able.’ (260 Pa. 289, P. U. R. 1918D, 49,103 Atl. 
744.) 
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“Looking at the entire opinion we are com¬ 
pelled to conclude that the supreme court inter¬ 
preted the statute as withholding from the courts 
power to determine the question of confiscation 
according to their own independent judgment 
when the action of the Commission comes to be 
considered on appeal. 

“The order here involved prescribed a com¬ 
plete schedule of maximum future rates and was 
legislative in character. Prentis v. Atlantic 
Coast Line R. Co., 211 U. S. 210, 53 L. Ed. 150, 
29 Sup. Ct. Rep. 67; Lake Erie & W. R. Co. v. 
State Public Utility Commission, 249 U. S. 422, 
424, 63 L. Ed. 684, 687, P. U. R. 1919D, 459, 39 
Sup. Ct. Rep. 345. In all such cases, if the owner 
claims confiscation of his property will result, 
the state must provide a fair opportunity for 
submitting that issue to a judicial tribunal for 
determination upon its own independent judg¬ 
ment both as to both law and facts; otherwise 
the order is void because it conflicts with the due 
process clause, 14th Amendment, Missouri P. R. 
Co. v. Tucker, 230 U. S. 340, 347, 57 L. Ed. 1507, 
1509, 33 Sup. Ct. Rep. 961; Wadley Southern R. 
Co. v. Georgia, 235 U. S. 651, 660, 661, 59 L. Ed. 
405, 411, P. U. R. 1915A, 106, 35 Sup. Ct. Rep. 
214; Missouri v. Chicago, B. & Q. R. Co., 241 
U. S. 533, 538, 60 L. Ed. 1148, 1154, 36 Sup. Ct. 
Rep. 751; Oklahoma Operating Co. v. Love, 
(March 22,1920, 252 U. S. 331, ante, 596, 40 Sup. 
Ct. 338. 

“Herein the insistence is that the Public Ser¬ 
vice Company law, as construed and applied by 
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the supreme court, has deprived plaintiff in er¬ 
ror of the right to be so heard; and this is true 
if the appeal therein specifically provided is the 
only clearly authorized proceeding where the 
Commission’s order may be challenged because 
confiscatory. Thus far plaintiff in error has not 
succeeded in obtaining the review for which the 
14th Amendment requires the state to provide.’' 

It is argued by appellees that the bill of complaint 
of plaintiff does not state a cause of action within the 
equitable jurisdiction of the court below for the rea¬ 
son that plaintiff has a plain, adequate and complete 
remedy at law under Section 9 of the “Securities 
Act of 1933,” as amended (15 U. S. C. A., Section 
77i). 

It is argued by appellees that the statute pro¬ 
vides a judicial review of orders of an administrative 
commission, and that a court of equity will not enjoin 
proceedings by the commission, even though the 
ground for seeking equitable relief is the alleged lack 
of jurisdiction of the commission in respect to the 
proceedings sought to be enjoined. We have already 
pointed out that under the authority of the cases of 
Crowell v. Benson and Ohio Valley Water Co. v. Ben 
Avon Borough, supra, the statute does not provide a 
judicial review. It is true that the statute provides 
a review in the nature of a judicial review, but the 
review provided by the statute is by a court in which 
the limited jurisdiction is conferred solely by the 
statute. The statute conferring the jurisdiction upon 
the court, so limits and restricts its jurisdiction as to 
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deprive the court of the power and authority to make 
a judicial determination on its independent judg¬ 
ment on both the law and the facts. It is the character 
of the review, rather than the tribunal in which the 
review is had, which is the determining factor as to 
its character, whether judicial or quasi-judicial. 

CONCLUSION. 

It is respectfully submitted that the court below 
erred in sustaining the motion of appellees to dis¬ 
miss, and dismissing the bill of complaint, and the de¬ 
cree of that court should be reversed. 

Respectfully submitted, 

George P. Hoover, 

James R. Murphy, 
Attorneys for Appellant. 


November 4, 1938. 
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In the United States Court of Appeals for 
the District of Columbia 

April Term, 1938 


No. 7218— Special Calendar 


Resources Corporation International, a Body 
Corporate, appellant 

v. 

Securities and Exchange Commission, and Wil¬ 
liam O. Douglas, George C. Mathews, Jerome 
N. Frank, Robert E. Healy, and John W. 
Hanes, appellees 


brief for appellees 


STATEMENT 

This is an appeal from a decree of the District 
Court of the United States for the District of Co¬ 
lumbia, which (1) denied the motion of appellant, 
Resources Corporation International, for a prelim¬ 
inary injunction to restrain the Securities and Ex¬ 
change Commission and the individual members 
thereof from holding any hearings or taking any 
action in connection with a stop order proceeding 
instituted against Resources Corporation Intema- 


0 ) 
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tional pursuant to Section 8 (d) of the Securities 
Act of 1933, as amended, and (2) dismissed appel¬ 
lant’s bill of complaint upon motion of the appel¬ 
lees (R. 105). 

Appellant’s bill of complaint alleged, in general, 
that hearings held from April 19 to April 30,1938, 
before a trial examiner of the Commission in con¬ 
nection with the stop order proceeding against ap¬ 
pellant had been conducted in a manner not per¬ 
mitted by law; that the Commission’s order of May 
25, 1938, denying appellant’s application to with¬ 
draw its registration statement was without war¬ 
rant of law; and that the continuation of hearings 
before the Commission in the stop order proceeding 
would subject the appellant and its stockholders to 
irreparable loss, injury, and damage, in that appel¬ 
lant’s officers, its counsel, and its witnesses would 
be compelled to travel long distances, at great ex¬ 
pense to the company (R. 2-28). In substance, the 
relief sought was (1) that the Court review and 
vacate the Commission’s order of May 25, 1938, 
denying appellant’s application to withdraw its 
registration statement; (2) that the Court enter a 
mandatory injunction compelling the Commission 
and the individual members thereof to vacate the 
order of May 25,1938, and enter an order granting 
appellant’s application to withdraw its registration 
statement; and (3) that pending final determina¬ 
tion of the cause, and thereafter, the appellees be 
enjoined from holding ally hearings or taking any 
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action, by way of investigation or otherwise, in 
connection with the stop order proceeding (R. 
28-31). 

Appellees filed a motion to dismiss the bill of 
complaint upon the ground that it failed to state 
a cause of action within the jurisdiction of the 
Court (R. 33-34). The appellees likewise filed a 
return to the rule to show cause theretofore issued 
by the Court, consisting of affidavits and other 
documents. In the return, all of the material alle¬ 
gations of the bill of complaint were controverted 
(R. 34-98). 

Following argument and the submission of briefs, 
the District Court handed down a written opinion 
holding that the appellant had an adequate remedy 
under the Securities Act which it had failed to pur¬ 
sue, thereby precluding resort to equity (R. 99- 
100). Accordingly, the Court entered an order dis¬ 
missing the bill of complaint and denying the ap¬ 
plication for a preliminary injunction (R. 105). 
From that order this appeal is taken. 

STATUTE INVOLVED 

A copy of the Securities Act of 1933 (Act of 
May 27, 1933, c. 38, 48 Stat. 74; U. S. C., Title 15, 
Section 77a et seq .), as amended by the Act of June 
6, 1934 (c. 404, 48 Stat. 881, 905), is appended 
hereto. Relevant provisions of the Act are dis¬ 
cussed hereafter. At this point we wish merely 
to point out that the general purpose of the Securi- 
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ties Act is to protect the investing public by means 
of full disclosure and full publicity of the material 
facts and circumstances bearing on the value of 
securities offered or sold through the mails or in 
interstate commerce. 1 

1 The purposes of the Securities Act are aptly described 
in the President’s Message to Congress of March 29,1933, as 
set forth at p. 1 of the Report of the House Committee on 
Interstate and Foreign Commerce recommending enactment 
of H. R. 54S0 (73rd Cong., 1st Sess., H. R. Rept. No. 85) : 

“To the Coxoress : I recommend to the Congress legisla¬ 
tion for Federal supervision of traffic in investment securi¬ 
ties in interstate commerce. 

“In spite of many State statutes the public in the past has 
sustained severe losses through practices neither ethical nor 
honest on the part of many persons and corporations selling 
securities. 

“Of course, the Federal Government cannot and should 
not take any action which might be construed as approving 
or guaranteeing that newly issued securities are sound in 
the sense that their value will be maintained or that the 
properties which they represent will earn profit. 

“There is, however, an obligation upon us to insist that 
•every issue of new securities to be sold in interstate com¬ 
merce shall be accompanied by full publicity and informa¬ 
tion, and that no essentially important element attending 
the issue shall be concealed from the buying public. 

“This proposal adds to the ancient rule of caveat emptor, 
the further doctrine ‘let the seller also beware.’ It puts the 
burden of telling the whole truth on the seller. It should 
give impetus to honest dealing in securities and thereby 
bring back public confidence. 

“The purpose of the legislation I suggest is to protect the 
public with the least possible interference to honest 
business.” 

See also the Report of the Senate Committee on Banking 
And Currency (73rd Cong., 1st Sess., Sen. Rept. No. 47). 
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STATEMENT OF FACTS 

The statement of facts in appellant’s brief con¬ 
sists merely of a recital of the allegations of its bill 
of complaint. Insofar as such facts are well 
pleaded, they are admitted for purposes of the mo¬ 
tion to dismiss. This appeal, however, is not only 
from that portion of the order of the lower Court 
which granted appellees’ motion to dismiss; it is 
likewise taken from the denial of appellant’s appli¬ 
cation for a preliminary injunction (R. 105, 107). 
In appellees’ return to the rule to show cause why 
an injunction should not issue, affidavits were filed 
in which all of the allegations in the bill which 
reflected upon the character and validity of the 
proceedings conducted by the Commission were 
controverted. Facts set forth in appellees’ return 
are before this Court on that portion of the appeal 
which relates to the denial of the preliminary in¬ 
junction. Appellant nowhere alludes to these facts 
in its brief. Accordingly, appellees believe it 
necessary to submit the following statement of 
facts. 2 

2 We wish to make clear that our statement includes only 
the bare facts necessary to a proper understanding of the 
case. In the interest of brevity we have not set forth facts 
which were before the lower Court, controverting allegations 
concerning the conduct of the proceeding sought to be en¬ 
joined. However, we respectfully call the attention of the 
Court to the record facts, as showing that the proceeding be¬ 
fore the Commission has at all times been conducted in a 
fair and lawful manner. 

111425—38 - 2 
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On February 28, 1938, the appellant, Resources 
Corporation International (hereinafter referred 
to as the plaintiff), filed under the Securities Act 
(hereinafter referred to as the Act) a registration 
statement covering 35,000 shares of its common 
stock. These shares were owned by Harper S. 
Hoover, who proposed to resell them to the public. 
Hoover is in control of the plaintiff by virtue of 
being its principal promoter, the chairman of its 
board of directors, its treasurer, and its principal 
stockholder (R. 68, Tr. pp. 31, 515-516). 3 In ac¬ 
cordance with the terms of Section 8 (a) of the 
Act, that registration statement became effective 
on March 20, 1938, which was the twentieth day 
after the filing thereof (R. 68). 

On March 21,1938, the Securities and Exchange 
Commission (hereinafter referred to as the Com¬ 
mission), by confirmed telegraphic notice, instituted 
proceedings under Section 8 (d) of the Act to de- 

3 Counsel for the plaintiff and counsel for the defendants 
stipulated that the printed record need not contain a copy 
of plaintiff’s registration statement, the record of action of 
the Commission with respect to that registration statement, 
a transcript of the testimony taken at the hearings before 
the Commission or exhibits filed with the bill of complaint, 
all of which were in evidence before the District Court. 
But it was stipulated that either party might refer to and 
use as much of those documents as desired, except that 
references by the appellees to the registration statement, the 
record of action, and the transcript of testimony should be 
confined to questions relating to the denial of the prelimin¬ 
ary injunction (R. 106-107). References to any of those 
documents are made under the label of Tr. 
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termine whether a stop order should be issued to 
suspend the effectiveness of the registration state¬ 
ment (R. 68). The notice recited the various re¬ 
spects in which the registration statement appeared 
to contain untrue statements of material facts or 
to omit to state material facts necessary to make 
statements therein not misleading. The items al¬ 
leged to be deficient involved, among other things, 
such vital matters as the character of the corpora¬ 
tion’s business, payments made to promoters, the 
source of dividends paid to stockholders, denials of 
the right to sell securities by state commissions, and 
the value of the corporation’s assets (Tr. pp. 3, 
7-12, Comm.’s Ex. #2). Pursuant to the notice, a 
hearing was convened on April 19, 1938, before a 
trial examiner in Chicago. The hearing continued 
for ten days, and on April 30 was adjourned, sub¬ 
ject to call on ten days’ notice (R. 69-70). There¬ 
after, and in accordance with a previous request 
made by the plaintiff, the hearing was ordered to be 
resumed in Washington, D. C. (R. 70-71). 

On May 16,1938, the plaintiff filed with the Com¬ 
mission a motion for leave to withdraw its registra¬ 
tion statement. On May 23,1938, an amended mo¬ 
tion to that effect was filed. After due notice, the 
Commission, on May 24,1938, received evidence in 
support of the amended motion and heard argu¬ 
ment thereon (R. 71). On May 25,1938, the Com¬ 
mission, finding that withdrawal of the registration 
statement would not be consistent with the public 
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interest and the protection of investors, 4 issued an 
order denying the amended motion without preju¬ 
dice to the renewal thereof at the termination of 
the stop order proceeding (R. 71). That order is 
sometimes hereinafter referred to as the order of 
May 25,1938. 

The Commission's finding that withdrawal of 
plaintiff’s registration statement would not be con¬ 
sistent with the public interest and the protection 
of investors was based upon a consideration of all 
of the evidence adduced at the stop order hearing 
as of that date. The following facts, among others, 
were then apparent of record: 

Plaintiff is a Delaware corporation, promoted by 
Harper S. Hoover and controlled by him since its 
incorporation in 1931 (Tr. pp. 31,515-516). Plain¬ 
tiff's principal assets consist of the stock of wholly- 
owned subsidiaries owning approximately 2.000,000 
acres of timberland in Mexico (Tr. p. 2, Comm.’s 
Ex. #1, at pp. 1 and 21-5). The principal source 
of plaintiff's income is stated to be the sale of rights 

4 The finding that withdrawal of plaintiff's registration 
statement would not bo consistent with the public interest 
and the protection of investors was made in accordance with 
Rule !M>0 of the Rules and Regulations under the Securities 
Act. That rule provides in part: 

“Any registration statement or any amendment thereto 
may bo withdrawn upon the application of the registrant 
if the C'ommission, finding such withdrawal consistent with 
the public interest and the protection of investors, consents 
thereto. The application for such consent shall be signed by 
the registrant and shall state fully the grounds upon which 
made. * * *" 


9 


to cut timber on its subsidiaries’ properties; plain¬ 
tiff does not undertake lumber operations directly. 
As of February 28,1938, approximately 2,500 mem¬ 
bers of the public held 659,151 shares of common 
stock in the plaintiff corporation, while as of that 
date Harper S. Hoover held of record 253,033% 
shares (R. 78, Tr. pp. 105, 504, Comm.’s Ex. #1, 
at 105). 735,000 shares of the total stock thus out¬ 
standing*, which were assigned an aggregate book 
value of $7,350,000, originally had been issued by 
the plaintiff to Hoover in return for properties 
held by him plus the assumption by the plaintiff 
of an indebtedness of $1,650,000 on those proper¬ 
ties (R. 77, Tr. pp. 155-158). The properties 
transferred to plaintiff were recorded at a cost to 
Hoover of approximately $359,154 (Tr. pp. 44, 45, 
556, 580-581). Harper S. Hoover and his nephew, 
B. L. Hoover, or the latter’s nominee, subsequently 
received from the plaintiff 121,078 shares of stock 
of a stated value of $1,210,780, in return for re¬ 
ducing the corporate indebtedness at a total cost to 
them of approximately $217,000 (Tr. pp. 179-180, 
256-259, 614, Comm.’s Ex. =1, at 21-24). 


Since tlie organization of the plaintiff corpora¬ 


tion, Hoover, with the aid of an active sales organi¬ 


zation. has redistributed approximately 600,000 
shares of plaintiff's stock at prices ranging as high 
as $11 per share (Tr. pp. 48-50, 86, 93. 544, 714, 
1149. Conim.'s Ex. =1, Item 29). Approximately 
130,000 shares of such stock were sold bv Hoover 
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during* 1937. 5 (R. 78, Tr. p. 543, Item 29 in Comm.'s 
Ex. #1.) In the latter year, and in Januarv of 
1938, the plaintiff made quarterly u distributions 
to stoekliolders of 200 per share (R. 78-79, Tr. p. 
507, Item 10 in Commas Ex. =1). During the 
period when these disbursements were being made, 
the market price of plaintiff's shares in the over- 
the-counter market rose from 2!^ bid and 3Vk asked 
per share in September 1936, to 10 bid and 
101/4 asked in April 1937. Sales were made in 
February 1938, at S 1 * and 8% per share (R. 79). 
It appears that these disbursements, to which the 
rise in the price of the stock was probably at¬ 
tributable, were made possible by monies received 
from companies which Hoover financed and caused 
to enter into contracts with plaintiff for timber¬ 
cutting rights on plaintiffs properties (R. 78). c 

5 No registration statement lms ever been filed with respect 
to any shares of Resources Corporation International except 
the statement filed on February gs, 193s. covering 3f>,000 
shares of stock owned by Hoover. Serious question exists 
as to whether all securities sold by Hoover subsequent to the 
enactment of the Securities’Act in 11 >33 have not been sold 
in violation of Section f> of that Act. One of the matters 
being considered in the stop order proceeding is whether 
plaintiff's securities presently outstanding in the hands of 
the public were sold in violation of tin* Act. thus creating a 
contingent liability under Section 1*2 (1) of the Act, which 
should have been reflected on plaint ill's balance sheet. 

* Of $1,039,734.03 received by the corporation from such 
contractors, approximately S"> percent represented funds 
advanced by II. S. Hoover to such contractors. Of these 
total receipts, $SSG,8S0.r>0 was distributed to the stockholders 
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For “procuring'’ these contracts from liis con¬ 
trolled companies. Hoover received a “commis¬ 
sion * ? of 1,862VL> shares of plaintiff's stock of an 
aggregate stated value of $18,625 (K. 78, r l'r. p. 2. 
Comm.’s Ex. — I at 21—1-5)- 

The record before the ('ommission at the time 
it entered the order denying plaintiff’s applica¬ 
tion to withdraw its registration statement like¬ 
wise disclosed thro the Commission was not the 
first governmental agency to take action with re¬ 
spect to the selling of plaintiff’s securities. In 
response to Item 18 of the registration statement, 
requiring details as to "each and every denial of a 
state regulatorv body affecting the rigid to sell 
securities of the issuer." plaintiff properly dis- 
closcd that its rigid to sell had been suspended in 
"Wisconsin and revoked In Michigan (Tr. pp. 330- 
334, Comm.'s Exs. 34, 37). It was conceded at 
the hearing that suspension orders had also been 
issued against the sale of plaintiff's stock in Mis- 
sonri and Indiana (Tr. pp. 327-328). The hitler 
facts were not disclosed in the registration 
statement. 


(Tr. p. 2. ('i)iiini.'s Ex. =rl. Item ie>. and accountants’ cer¬ 
tificate). Ii. S. Hoover, as a substantial stockholder, was 
repaid a considerable portion of ids advances in (lie form of 
"dist ributiotis” from the plaint ill (Tr. p. f>f>3). Hoover 
snbseunently wrote oil as a loss on his personal books sub¬ 
stantially all of bis advances to companies which had (‘ti¬ 
tered into limber-cutting contracts with plaintiff (Tr. pp. 

ior>r>-io:>r>). 






On May 28, 1928, plaintiff, purporting to act 
under Section 9 (a) of the Act, tiled a petition in 
the Circuit Court of Appeals for the Seventh Cir¬ 
cuit. seeking in substance to review, set aside, and 
annul tiie order of the Commission denying it the 
right to withdraw its registration statement, and 
to enjoin the Commission from taking any steps 
to adduce additional testimonv in connection with 
the stop order proceeding. After oral argument, 
and on June IT, 1928, that Court dismissed the 
petition for review on the ground that an order 
denying an application to withdraw a registration 
statement is merely interlocutory, and hence not 
directly reviewable under Section 9 of the Act. 


Since the Court had no jurisdiction directly to re¬ 
view the order of the Commission, its jurisdiction 
over the entire cause fell, and the injunctive relief 
sought incidentally to the petition for review was 
necessarily denied. 7 Resources Corporal Ion Inter- 
naiional v. Securities and E.rcltan</e Coni mission, 
97 F. (2d) 788. 

Hearings in the stop order proceeding thereafter 
were scheduled to be resumed on June 28, 1928. 


7 On dune 20. 1088. Resources Corporation Internalional 
filed an application for "stay of mandate" in the Circuit 
Court of Appeals for tlie Seventh Circuit. That applica¬ 
tion pJabiiy represented a further attempt 1 >y the plaintiff 
to re-crain the ComM!»;-.>n from continuing with hearings 
in t! c stop order proceeding then pending before it. This 
application was by order (haded, op. dime 27. 1038. 'flic 
latter order of the (h urt left the Commission completely 
free to proceed with hearings ;n the stop order proceeding. 




However, upon application of the plaintiff, and in 
order to afford counsel for the plaintiff an oppor¬ 
tunity to prepare for a hearing in a receivership 
proceeding pending in the Circuit Court of Cook 
County, Illinois, against the plaintiff (Mtnjnas 
Brin!,'man and Anna lirintnnan, Plaintiffs v. Iic- 
soarccs ('or/toration hit(rnaliona! rt a:., Defend¬ 
ants, Xo. :>K-C—(>S;>(>), tlie Commission postponed 
th.e hearing to duly (>. 1 if 18. 

Cu duly 5, plaintiff, without prior notice 

to the Commission and without affording it an 
opportune!v to warn witnesses who. in response 
to subpenas issued by the Commission, were pro- 
ess ding from distant poinls to appear for examina¬ 
tion at the lu*:*.ring set for duly b. i:fj8. instituted 
the present suit, 'file Commission was charged 
with the travel expeiis.es of these witnesses. 

(tn that same day, duly b, ifC,8. the Distriet 
( :>urt, (.'ii motion of the plaintiff, issued a rule 
ordering the deCndant Commission and the indi¬ 
vidual Commission''!s to show cause on duly 12, 
1P38, why they should not he enjoined from holding 
any hearings or taking any action in connection 
with the stop order proceeding. While under no 
compulsion by the court order to suspend the stop 
order proceeding, the Commission adjourned the 
hearing until disposition of the cause by the Court 
in order that there should lx* no semblance of con¬ 
flict between the Court and the Commission. 

ini nr. ::n —:j 
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After oral argument and the submission of briefs 
by both parties, Mr. Justice Bailey denied the ap¬ 
plication for a preliminary injunction, and granted 
defendants' motion to dismiss the bill of complaint. 

On July 21, 1938, plaintiff filed a petition in this 
Court for a preliminary injunction against further 
proceedings before the Commission pending deter¬ 
mination of the cause by this Court. That petition 
was denied on September 29, 1938. 

•QUESTIONS PRESENTED AND SUMMARY OF ARGUMENT 


The sole question before the Court is whether the 
District Court erred in holding that it had no juris¬ 
diction to grant the extraordinary equitable relief 
for which plaintiff prayed. Plaintiff’s argument 
seems to be that Jones v. Securities and Exchange 
Commission, 29S U. S. 1, and State ex ret Veigel v. 
Hard stone Brick Co. et at., 172 Minn. 328,215 N. \\ . 
186 (1927), establish that it had an absolute right 
to withdraw its registration statement and that 


after it filed its application for withdrawal the Com¬ 
mission had no power to continue the stop order 
proceeding; that Rule 960, pursuant to which the 
order of May 25, 1938, was ■entered, is invalid; and 
that the bill of complaint presented a case within 
the equitable jurisdiction of the District Court for 
the reason that otherwise plaintiff would be denied 
judicial review of the order of May 25,1938. 

The Commission submits that the District Court 
properly denied plaintiff's motion for a preiimi- 
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nary injunction and properly dismissed the bill of 
complaint because the Act vests exclusive jurisdic¬ 
tion to review orders of the Commission in this 
Court and the circuit courts of appeals; because 
the procedural provisions of the Act provide an 
adequate remedy against arbitrary action by the 
Commission; because under settled doctrine the ex¬ 
haustion of plaintiff’s administrative remedies is 
a necessary prerequisite to judicial cognizance of 
the controversy; and because plaintiff has failed to 
show any irreparable injury, resulting or threat¬ 
ened, which entitled it to invoke the jurisdiction of 
a court of equity. But even if it be assumed that 
the District Court would have jurisdiction to en¬ 
join action taken by the Commission in utter disre¬ 
gard of its statutory authority, it is clear that this 
is not such a case. For, the Commission’s order of 
^Iay 25, 1938, not only cannot be said to involve a 
deliberate and palpable disregard of the principle 
enunciated in Jones v. Securities and Exchange 
Commission; it actuallv was in entire conformity 
with the holding in that case. Rule 960, which 
plaintiff assails, was adopted pursuant to authority 
granted the Commission under Section 19 (a) of 
tlie Act. 
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ARGUMENT 

I 

The procedural provisions of the Act afford plaintiff an 
adequate remedy against unlawful action by the Com¬ 
mission and therefore bar injunctive relief in the 
District Courts 

A. The Act vests exclusive jurisdiction in this Court and the other 

Federal Courts of Appeals 

Section 9 (a) of the Act provides, in part: 

Any person aggrieved by an order of the 
Commission may obtain a review of such 
order in the Circuit Court of Appeals of the 
United States, within any circuit wherein 
such person resides or has his principal 
place of business, or in the Court of Appeals 
of the District of Columbia, bv filing in such 
court, within sixtv da vs after the entrv of 
such order, a written petition praying that 
the order of the Commission be modified or 
be set aside in whole or in part. * * * No 
objection to the order of the Commission 
shall be considered by the court unless such 
objection shall have been urged before the 
Commission. The finding of the Commis¬ 
sion as to the facts, if supported by evidence, 
shall be conclusive. * * * The jurisdic¬ 
tion of Ihc court .shall he exclusive and its 
judgment and decree, affirming, modifying, 
or setting aside, in whole or in part, any 
order of the Commission, shall be final, sub¬ 
ject to review by the Supreme Court of the 
United States * * V J [Italics supplied.] 
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Congress could hardly have employed plainer 
language to indicate its intent that jurisdiction to 
review, set aside, or correct orders of the Securi¬ 
ties and Exchange Commission shall exclusively 
reside in this Court and the circuit courts of ap¬ 
peals. Had the Commission in 1 his case entered a 
final order against the plaintiff, it could not he con¬ 
tested that the District Court would lack jurisdic¬ 
tion to review the order. The case stands no 
better because the order in question, denying plain¬ 
tiff's application to withdraw its registration state¬ 
ment, is interlocutory and procedural in character/ 
and hence rcviewable in this Court or a circuit 


s As already shown, supra. p. 12, the plaintiff had pre¬ 
viously endeavored to obtain a review of the order of 
May 2"), 1 DAS. in the Circuit Court of Appeals for the 
Seventh Circuit, Resources Corporation- International v. 
Seen rifles anti E-reftt/nt/c Commission. 97 F. (2d) 7SS. In 
dismissing the petition for review, the Court stated at pp. 
7S9-790: 

“Precisely the same question as is here presented was 
presented to the Court of Appeals for the Second Circuit 
in louts v. Seenritit's ami E-rehant/e Commission, 79 F. (2d) 
(‘>17. The court there held that an interlocutory order of 


the Securities and Exchange Commission refusing permis¬ 
sion to withdraw a registration statement was not within 
the purview of Section 9. and that that section did not con¬ 
fer jurisdiction upon the court to review such an order. It 
therefore dismissed the petition to review the order. The 
Supreme Court denied certiorari from this decision (297 
C. S. 7().‘>). and subsequently cited it in Fetlernl Potrrr Com- 
missio/i v. Metropolitan Edison Co. et at., decided May 2>h 


19-IS. 


mthoritv for its statement that 


it has 


lx?en held that mere preliminary or procedural orders are 
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court of appeals only after a final order has been 
entered against plaintiff. If the Commission issues 
a stop order suspending the effectiveness of plain¬ 
tiff’s registration statement, plaintiff will have am¬ 
ple opportunity to contest all interlocutory rulings, 
including that which denied its application to with¬ 
draw its registration statement, in this Court or an 
appropriate circuit court of appeals. To permit 
the District Court to grant the injunctive relief for 
which plaintiff prays would involve an impairment 
of the jurisdiction of this Court and the circuit 
courts of appeals. 9 

not within the statutes providing for review by the Circuit 
Court of Appeals.’ * * * 

“It is clear that our jurisdiction over this cause, if any, 
arises out of the petition to review the order of the Commis¬ 
sion. Since we hold, on the authority of Jones v. Securities 
and Exchange Commission, 79 F. (2d) 617, that that order 
is not a reviewable one, our jurisdiction over the cause fails, 
and other relief, incidental to the petition for review, must 
likewise fail. The petition for review is, therefore, dis¬ 
missed, and the order restraining the Commission from 
proceeding with further hearings, directing it to show cause 
and to certify to this court the record of its proceedings, is 
vacated.” 

See also Jones v. Securities and Exchange Commission, 
79 F. (2d) 617, 619 (C. C. A. 2d), cert, den., 297 U. S. 705; 
Federal Power Commission v. Metropolitan Edison Com¬ 
pany, 304 U. S. 375, 383-386. 

9 In American Sumatra Tobacco Corp. v. Securities and 
Exchange Commission, 93 F. (2d) 236, this Court said with 
reference to Section 25 (a) of the Securities and Exchange 
Act of 1934, which is virtually the same as Section 9 (a) of 
the Securities Act: 

“If we have accurately construed that section, it follows 
that Congress has provided within the Act the exclusive 
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Plaintiff contends, however, that if the statute 
does not permit the present suit, it would prevent 
the assertion of plaintiff’s rights in any court, and 
therefore deny it the constitutional right to inde¬ 
pendent judicial review of the allegedly unlawful 
order of May 25,1938 (Plaintiff’s brief, pp. 40-53). 

remedy for persons aggrieved by the operations of the Act” 
(p. 241). [Italic supplied.] 

It should also be pointed out that insofar as the bill of 
complaint seeks to compel the Commission and the indi¬ 
vidual Commissioners in their official capacity to set aside 
the order of May 25, 1938, and to enter an order granting 
plaintiff’s application to withdraw its registration state¬ 
ment, it is a suit against the United States and hence not 
maintainable in the District Court, because the United 
States has not consented to such suits in the District Court. 
Thus, the Court in Appalachian Electric Power Co. v. 
Smith , 67 F. (2d) 451 (C. C. A. 4th), cert, den., 291 U. S. 
674, said at p. 457: 

*Tt is clear also that it cannot be sustained as a suit to 
require defendants to cancel or expunge the orders com¬ 
plained of. In the first place, the District Courts of the 
United States are without jurisdiction to issue writs of man¬ 
damus to control official action of executive officers of the 
government even where such writs would lie at common 
law * * *. Consequently, even if this suit were treated 

as an application for mandamus, relief could not be afforded 
plaintiff. In the second place, any cancellation of orders or 
expunging of records would necessarily be done by defend¬ 
ants in their official capacity; and suits against them to 
compel action in their official capacity are suits against the 
United States, which cannot be maintained as the United 
States has not consented to be sued. In re Ayers , 123 U. S. 
443 * * *; Belknap v. Schild. 161 U. S. 10,18 * * *; 
Oregon v. Hitchcock, 202 U. S. 60 * * *; Nagnanah v. 

Hitchcock, 202 U. S. 473 * * *; Morrison v. Work, 260 

U. S. 481 * * *; Ferris v. Wilbur, supra (C. C. A. 4th ) y 
27 F. (2d) 262.” 
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Accordingly, so plaintiff’s argument runs, “in order 
to preserve the constitutionality of said Section 9 
of the Act it must be interpreted to mean that the 
review provided in said section is ‘exclusive’ only 
in relation to orders of the Commission w’hich it 
was within the power and authority of the Commis¬ 
sion to make” (Plaintiff’s brief, p. 44). Crowell 
v. Benson, 285 U. S. 22 and Ohio Valley Water Co. 
v. Ben Avon Borough, 253 U. S. 2S7, are relied upon 
as support for this argument. 

We do not take issue with the proposition that 
plaintiff should be afforded adequate judicial pro¬ 
tection against possible illegal action by the Com¬ 
mission. It is clear, however, as shown above, that 
Congress has, in Section 9 (a), appropriately pro¬ 
vided for adequate judicial review of action taken 
by the Commission in this Court or an appropriate 
circuit court of appeals. It is true that the statute 
does not permit piecemeal review. But the effect 
of that is merely to postpone judicial review of all 
matters until a final order has been entered; it does 
not, as plaintiff contends, absolutely foreclose judi¬ 
cial review. 

If any doubt as to the adequacy of the remedy 
under the statute existed, such doubt would neces¬ 
sarily be dispelled by National Labor Relations 
Board v. Jones & Laughlin Steel Corp., 301 U. S. 
1, and Myers v. Bethlehem Shipbuilding Corp., 303 
U. S. 41. In dismissing the contention that the pro¬ 
cedural provisions of the National Labor Relations 
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Act were invalid, the Court in the former case said, 
at pp. 46-47: 

The procedural provisions of the Act are 
assailed. But these provisions, as we con¬ 
strue them, do not offend against the con¬ 
stitutional requirements governing the crea¬ 
tion and action of administrative bodies. 
See Interstate Commerce Comm’n v. Louis¬ 
ville & Nashville R. Co., 227 U. S. 88, 91. 
The Act establishes standards to which the 
Board must conform. There must be com¬ 
plaint, notice and hearing. The Board must 
receive evidence and make findings. The 
findings as to the facts are to be conclusive, 
but only if supported by evidence. The 
order of the Board is subject to review by 
the designated court, and only when sus¬ 
tained by the court may the order be en¬ 
forced. Upon that review all questions of 
the jurisdiction of the Board and the regu¬ 
larity of its proceedings, all questions of 
constitutional right or statutory authority, 
are open to examination by the court. We 
construe the procedural provisions as af¬ 
fording adequate opportunity to secure 
judicial protection against arbitrary action 
in accordance ivith the well-settled rules ap¬ 
plicable to administrative agencies set up 
by Congress to aid in the enforcement of 
valid legislation. [Italics supplied.] 

In the Myers case, the Court, in holding that 
the District Court had no jurisdiction to enjoin 

111425—38- i 
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hearings before the National Labor Relations 
Board, said, at p. 48: 

The District Court is without jurisdiction 
to enjoin hearings because the power “to 
prevent any person from engaging in any 
unfair practice affecting commerce,” has 
been vested by Congress in the Board and 
the Circuit Court of Appeals, and the Con¬ 
gress has declared: “This power shall be ex¬ 
clusive, and shall not be affected by any 
other means of adjustment or prevention 
that has been or may be established by agree¬ 
ment, code, law, or otherwise.” The grant 
of that exclusive power is constitutional, be¬ 
cause the Act provided for appropriate pro¬ 
cedure before the Board and in the review 
by the Circuit Court of Appeals an adequate 
opportunity to secure judicial protection 
against possible illegal action on the part of 
the Board. * * * [Italics supplied.] 

Crowell v. Benson and Ohio Valley Water Co. v. 
Ben Avon Borough, supra, do not, as plaintiff 
argues, compel a distortion of the statutory lan¬ 
guage in order to preserve the constitutionality of 
Section 9 (a). It was clear in those cases that the 
complainant had chosen the proper forum in which 
to assert its grievances after it had exhausted its 
administrative remedies. The sole issue before the 
Court in those cases related to the scope of the re¬ 
view of matters over which the court, in which ad¬ 
ministrative action was contested, admittedly had 
jurisdiction under the applicable statute. The 
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Crowell case held that due process of law required 
that “jurisdictional” or “constitutional” facts, 
initially decided by an administrative body, shall 
be tried de novo by a Court which is vested with 
jurisdiction to review the administrative order 
under attack. The Ohio Valley Water case merely 
held that the appropriate reviewing court must 
have power to weigh the evidence upon which the 
administrative tribunal entered an order fixing 
rates, in order to determine whether the prescribed 
rates are confiscatory. 

Section 9 (a), it is submitted, establishes an or¬ 
derly and unified method for review of action taken 
by the Commission. Orders of an interlocutory 
and procedural character have been held not to be 
reviewable under that section, save in connection 
with review of a final order, because to permit im¬ 
mediate review of all interlocutory orders would 
give rise to “constant delays in the course of the 
administrative proceeding.” See Federal Power 
Commission v. Metropolitan Edison Co., 304 U. S. 
375, 383. The considerations which have led the 
courts to deny unseasonable direct review of such 
orders apply with even greater force to the form 
of indirect review sought by the plaintiff in this 
proceeding. To permit injunctive suits of this 
character would be destructive of the scheme con¬ 
templated by Congress, and would defeat the pur¬ 
pose of requiring that the administrative process 
be concluded before interlocutory orders may be 
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reviewed. It would introduce, in effect, an addi¬ 
tional and patently uncontemplated step into the 
judicial and administrative processes established 
by the Act. Every proceeding instituted by the 
Commission would be subject to being halted by 
recurrent suits for injunction at each step in the 
proceeding, with review of the district court’s de¬ 
termination by this Court or a circuit court of ap¬ 
peals and the Supreme Court. The disastrous con¬ 
sequences of the resultant delay and expense, 
which the statutory procedure was designed to pre¬ 
vent, are self-evident. 

B. Apart from the statutory provision which vests exclusive jurisdic¬ 
tion to review action of the Commission in this Court and the other 
Federal Courts of Appeals plaintiff cannot obtain equitable relief 
because it has failed to exhaust its administrative and statutory 
remedies 

Even if Congress had failed explicitly to nega¬ 
tive the jurisdiction of the district courts to enter¬ 
tain injunction proceedings, such jurisdiction 
would have been precluded by the principle that a 
person is not entitled to demand judicial relief 
from a supposed injury, actual or threatened, until 
administrative remedies have been exhausted. 
This principle finds its most frequent application 
in equity. There, of course, it is reinforced and 
supplemented by the principle that equity cannot 
act unless there is no adequate remedy at law and 
unless an irreparable injury is threatened. 

The principle is clearly set forth in Myers v. 



25 


Bethlehem Shipbuilding Corp., supra, wherein the 
Supreme Court said, at pp. 50-51: 

Third. The Corporation contends that, 
since it denies that interstate or foreign com¬ 
merce is involved and claims that a hearing 
would subject it to irreparable damage, 
rights guaranteed by the Federal Constitu¬ 
tion will be denied unless it be held that the 
District Court has jurisdiction to enjoin the 
holding of a hearing by the Board. So to 
hold would, as the Government insists, in 
effect substitute the District Court for the 
Board as the tribunal to hear and determine 
what Congress declared the Board exclu¬ 
sively should hear and determine in the first 
instance. The contention is at war with the> 
long settled rule of judicial administration 
that no one is entitled to judicial relief for 
a supposed or threatened injury until the 
prescribed administrative remedy has been 
exhausted. That rule lias been repeatedly 
acted on in cases where, as here, the conten¬ 
tion is made that the administrative body 
lacked poiver over the subject matter. 
[Italics supplied.] 

This Court has often acted upon the principle 
that failure to resort to the administrative process 
precludes the maintenance of a suit at equity or 
law. In Mallory Coal Co. v. National Bituminous 
Coal Commission, decided on August 1, 1938, this 
Court dismissed a petition to review an order of 
the National Bituminous Coal Commission which 
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required the introduction into evidence at a hear¬ 
ing before the Commission of certain information 
filed with the Commission, on the ground, among 
others, that petitioner had failed to exhaust its ad¬ 
ministrative remedies. This court stated: 

Underlying all these tests of appellate 
jurisdiction is the fundamental requirement 
that the person seeking review must first 
have exhausted his administrative remedy. 
If the order in the particular case is defini¬ 
tive rather than preliminary or procedural; 
if the order operates particularly upon the 
person seeking review, rather than upon the 
world generally or upon a large group of in¬ 
terested persons; if the order was entered in 
a proceeding, adversary in character, after 
notice given, with a hearing at which wit¬ 
nesses were examined and points of law 
argued, and in which findings of fact were 
made; if a petition for rehearing was filed 
urging, upon the Commission, the objection 
to the order now urged for the consideration 
of the court; each of these circumstances— 
and more particularly all of them together— 
may indicate that the administrative remedy 
has been exhausted and that it is time for 
judicial review. Until that time comes, the 
matter should remain in the control of the 
administrative agency. Short cuts to judi¬ 
cial review are not intended by Congress or 
encouraged by the courts. Instead, the per¬ 
son who claims to have been aggrieved is re¬ 
quired to seek and exhaust his remedy even 
though in a particular case no remedy is spe- 
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cifically provided (Goldsmith v. Board of 
Tax Appeals „ 270 U. S. 117,123); and even 
though he may believe that his search will 
be futile. Red River Broadcasting Co. v. 
Federal Communications Commission (No. 
6906, decided May 2, 1938), — F. (2d) — 
App. D. C., and cases there cited. [Italics 
supplied.] 

See also, e. g., Newport News Shipbuilding <& 
Dry Dock Co. v. Schauffler, 303 U. S. 54; Federal 
Power Commission v. Metropolitan Edison Co., 
supra; Lawrence v. St. Louis-San Francisco Ry. 
Co., 274 U. S. 588, 592; United States v. Dlinois 
Central Rr. Co., 291 U. S. 457, 463; Sykes v. Jenny 
Wren Co., 78 F. (2d) 729 (Ct. of App., D. C.), cert, 
den. 296 U. S. 624; Beman v. Independent Workers 
of Clayton Mark <Sc Co., 88 F. (2d) 59, 60 (C. C. A. 
7th), cert den. 301 U. S. 707; Bradley Lumber Co . 
v. National Labor Relations Board, 84 F. (2d) 97 
(C. C. A. 5th), cert. den. 299 U. S. 559. 

This Court has held that judicial review is pre¬ 
cluded even where a final order has been issued, if 
the administrative processes for the correction of 
possible error have not been invoked. Mallory Coal 
Co. v. National Bituminous Coal Commission, 
supra; Southland Industries Inc. v. Federal Com - 
munications Commission, 99 F. (2d) 117, 121 (Ct. 
of App., D. C.); Woodmen of the World Life In¬ 
surance Association v. Federal Communications 
Commission, 99 F. (2d) 122 (Ct. of App., D. C.). 
See also United States v. Illinois Central Rr. Co., 
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supra. Obviously, the difficulty in the present 
case is more fundamental, for no final order has 
as yet been issued against plaintiff. Adminis¬ 
trative hearings are still in progress to determine 
whether a stop order should issue to suspend the 
effectiveness of plaintiff’s registration statement. 
At this stage, it is entirely speculative whether the 
Commission will issue a stop order. If it does, 
plaintiff will have ample opportunity to protect its 
rights in this Court or a circuit court of appeals. 
Plaintiff may not anticipate a possible injury by 
an injunction against the orderly administrative 
processes laid down by the Act . 10 

10 Included in the relief for which plaintiff prays is an 
injunction against the institution of any action to compel 
obedience to any order entered by the Commission or the 
enforcement of any fines or penalties against the plaintiff. 
We submit that the lower court properly denied this relief 
for the reasons set forth in the text, as well as those here¬ 
inafter pointed out. 

Under the Securities Act, the Commission has no power 
to enforce any order entered in a stop order proceeding 
directing any person to appear and testify or to produce 
books or other documents save by application to a federal 
district court pursuant to Section 22 (b) of the Act. In 
connection with any such application, the person resisting 
the Commission’s process has full opportunity to urge all 
defenses, constitutional or otherwise. Moreover, the Com¬ 
mission has no authority to impose any fines or penalties 
for violations of the Act. The extent of the Commission’s 
authority in the latter respect is merely to transmit such 
evidence as may be available concerning any acts or prac¬ 
tices which constitute a violation of the Act to the Attorney 
General “who may, in his discretion, institute the necessary 
criminal proceedings under this title” (Section 20 (b)). 
And, of course, in a criminal proceeding the defendants 
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II 

Plaintiff has failed to show any irreparable injury, re¬ 
sulting or threatened, which entitles it to invoke the 
jurisdiction of a court of equity 

It is axiomatic that equity cannot act unless 
an irreparable injury is threatened. The mere as¬ 
sertion that defendants have acted unlawfully and 

would be afforded full opportunity to urge all valid de¬ 
fenses. In the words of Mr. Justice Cardozo in his dissent¬ 
ing opinion in Jones v. Securities and Exchange Commis¬ 
sion !„ 298 U. S. 1, 33, the Commission “is without coercive 
powers, * * * cannot arrest or amerce or imprison 
though a crime has been uncovered or even punish for 
contempt, but can only inquire and report, the propriety 
of every question in the course of the inquiry being subject 
to supervision of the ordinary courts of justice.” 

Under such circumstances, an adequate remedy at law 
existing, it has uniformly been held that equitable relief 
against the institution or prosecution of action by an ad¬ 
ministrative body will be denied. Thus, in Federal Trade 
Commlssion v. Miller’s National Federation et al ., 47 F. (2d) 
428, this Court, in dismissing a bill to enjoin the enforce¬ 
ment of subpenas issued by the Federal Trade Commission, 
said at p. 429: 

“The Commission has jurisdiction to compel the attend¬ 
ance of the witness. In the event of his refusal to produce 
the documentary evidence described in the subpena or to 
permit it to be used in evidence, an adequate remedy is 
afforded the Commission by the terms of the statute. These 
are, therefore, not matters which are subject to investiga¬ 
tion by a court, of equity, or to restraint by injunction, as 
the whole matter can be determined in a proceeding where 
the Commission invokes the aid of the proper District Court 
to enforce its order.” 

See also Federal Trade Commission v. Claire Furnace Co ., 
274 U. S. 160; Federal Trade Commission v. Maynard Coal 
Co., 22 F. (2d) 873 (Ct. of App., D. C.). 
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arbitrarily or under an unconstitutional rule or 
statute does not dispense with the prerequisite that 
irreparable injury must be threatened before 
equity may grant relief. Cruikshank v. Bidwell, 
176 U. S. 73, 80; Boise Artesian Water Co. v. Boise 
City, 213 U. S. 276, 282; Cavanaugh v. Looney, 248 
U. S. 453, 456; United Fuel Gas Co. v. Railroad 
Commission, 278 U. S. 300, 310; Heller Bros. Co. v. 
Lind, 86 F. (2d) 862, 863 (Ct. of App., D. C.). 

The only injury which plaintiff alleges as a basis 
for the relief for which it prays is that the holding 
of a hearing will subject it to the expense, annoy¬ 
ance, and inconvenience of having to appear and 
give evidence. Such injury, however, assuming it 
to exist, does not afford adequate reason for invok¬ 
ing the aid of equity. Thus, in Myers v. Bethle¬ 
hem Shipbuilding Corp., supra, the Supreme Court 
stated, at pp. 51-52: 

* * * obviously the rule requiring ex¬ 
haustion of the administrative remedy can¬ 
not be circumvented by asserting that the 
charge on which the complaint rests is 
groundless and that the mere holding of the 
prescribed administrative hearing would re¬ 
sult in irreparable damage. Lawsuits also 
often prove to have been groundless; but no 
way has been discovered of relieving a de¬ 
fendant from the necessity of a trial to estab¬ 
lish the fact. 

In Bradley Lumber Co. v. National Labor Rela¬ 
tions Board, 84 F. (2d) 97 (C. C. A. 5th), cert. den. 
299 U. S. 559, the Court, in holding that an allega- 
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lion similar to that made herein could not support 
equitable jurisdiction, stated, at p. 100: 

* * * these things are incident to every 
sort of trial and are part of the social bur¬ 
den of living under government. They are 
not the irreparable damage which equity 
will interfere to prevent; and a suit in equity 
would not wholly obviate them. 

"See also United States v. Los Angeles & Salt Lake 
Rr. Co., 273 U. S. 299, 314; Chamber of Commerce 
of Minneapolis v. Federal Trade Commission, 280 
Fed. 45, 48 (C. C. A. 8th); Heller Bros. v. Lind, 
supra; Beman v. Independent Workers of Clayton 
Mark & Co., supra. 

The principle that the expense, annoyance, and 
inconvenience of attending a hearing do not con¬ 
stitute irreparable injury sufficient to warrant 
equitable relief is, of course, directly related to the 
principle of exhaustion of administrative remedies. 
If expense and inconvenience resulting from the 
mere holding of an administrative hearing consti¬ 
tuted irreparable injury, it is evident that the rule 
that one must exhaust administrative remedies be¬ 
fore seeking relief in court would be rendered 
largely nugatory. 

Ill 

The order of the Commission denying plaintiffs applica¬ 
tion to withdraw its registration statement constituted 
a valid exercise of the Commission’s powers under the 
Securities Act 

It is plain from the foregoing discussion and the 
authorities cited in connection therewith that 
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plaintiff cannot, in anticipation of its available 
statutory remedies, contest the validity of the Com¬ 
mission’s order of May 25,1938, by a suit in equity, 
such as this suit. However, we may assume for 
purposes of argument that if the Commission’s 
action was palpably and plainly erroneous, plain¬ 
tiff would have a standing to maintain the present 
suit. But even indulging this unwarranted as¬ 
sumption, it is clear that the District Court prop¬ 
erly dismissed the bill for want of statutory and 
equitable jurisdiction, since the Commission’s 
action was entirely proper. 

Plaintiff contends that the Commission’s order 
of May 25, 1938, is invalid because plaintiff had 
an absolute and unconditional right to withdraw 
its registration statement under the principle 
enunciated in Jones v. Securities and Exchange 
Commission, 298 U. S. 1, (Plaintiff’s brief, pp. 
26-40) and under the decision in State ex rel 
Veigel v. Hardstone Brick Co., et al., 172 Minn. 
328, 215 N. W. 186 (1927) (Plaintiff’s brief, pp. 
34-40); and because Rule 960, pursuant to which 
the Commission issued the order of May 25,1938, is 
“without warrant of law, is unreasonable, arbi¬ 
trary, and capricious, and is null and void” (Plain¬ 
tiff’s bill, R. 21; Plaintiff’s brief, p. 26). These 
arguments are untenable. 

A. The Jones case is clearly distinguishable 

At the outset it should be noted that in the Jones 
case the question of the validity of the order of 
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the Commission denying Jones’ application to 
withdraw his registration statement was presented 
in a suit brought by the Commission under Section 
22 (b) of the Act to compel obedience to a subpena 
issued by the Commission. Accordingly, in that 
case, unlike the present suit, the question was pre¬ 
sented in a manner permitted by statute. 

In the Jones case a stop order proceeding was 
instituted against a registration statement before 
it became effective. The importance of this fact 
in the decision in that case is indicated by the fol¬ 
lowing language from the opinion: 

When proceedings were instituted by the 
commission and the registrant v r as notified 
and called upon to show cause why a stop 
order should not be issued, the practical 
effect was to suspend, pending the inquiry, 
all action of the registrant under his state¬ 
ment. Unless the registration statement is 
/ effective, the issuer of a security who makes 
use of the mails or of the instrumentalities 
of interstate commerce to sell the security 
or to carry the same for the purposes of sale 
or delivery after sale (§ 5 (a) of the act) 
is liable to severe penalties of fine and im¬ 
prisonment. § 24. The word “effective,” 
as here employed, connotes completeness 
of operative force and freedom to act. And 
a registration statement ivliich, while still 
in fieri, is brought under official challenge 
in respect of its validity and subjected to an 
official proceeding aimed at its destruction, 
cannot be so characterized until the chal - 
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tenge is determined in favor of the regis¬ 
trant. In the meantime, since he can act 
only at his peril, the registration statement 
can in no real sense be called effective (p. 
18). [Italics supplied.] 

Moreover, in the Jones case, no securities had been 
sold by the registrant, either before or after the 
stop order proceeding was begun, and, as the Court 
stated, “there were no investors, existing or po¬ 
tential, to be affected.” Before any evidence had 
been taken at the stop order proceeding, Jones filed 
an application to withdraw his registration state¬ 
ment. The Commisson denied that application. 
The Supreme Court held this to be error, reasoning 
that, since the stop order proceeding was insti¬ 
tuted before the registration statement became ef¬ 
fective and since withdrawal could not affect exist¬ 
ing or potential investors, Jones had an absolute 
right to withdraw. Under these circumstances, it 
was held that the Commission could not continue 
the stop order proceeding and accordingly sub- 
penas issued in connection therewith would not be 
enforced. 

The gist of the Court’s decision is contained in 
the following quotation: 

In this proceeding, there being no adver¬ 
sary parties, the filing of the registration 
statement is in effect an ex parte application 
for a license to use the mails and the facili¬ 
ties of interstate commerce for the purposes 
recognized by the act. We are unable to see 
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how any right of the general public can be 
affected by the withdrawal of such an appli¬ 
cation before it has gone into effect. Peti¬ 
tioner emphatically says that no steps had 
been taken looking to the issue of the securi¬ 
ties; and this is not denied. So far as the 
record shows, there were no investors, exist¬ 
ing or potential, to be affected. The conclu¬ 
sion seems inevitable that the abandonment 
of the application was of no concern to any¬ 
one except the registrant. The possibility of 
any other interest is so shadowy, indefinite, 
and equivocal that it must be put out of con¬ 
sideration as altogether unreal. Under these 
circumstances, the right of the registrant to 
withdraw his application would seem to be 
as absolute as the right of any person to 
withdraw an ungranted application for any 
other form of privilege in respect of which he 
is at the time alone concerned (pp. 22-23). 
[Italics supplied.] 

The clear implication from the Court’s language 
is that an unqualified right to withdraw would not 
have existed if Jones’ registration statement had 
become effective, or if securities of the registrant 
were already outstanding in the hands of the pub¬ 
lic. Such is the situation in the instant case. The 
registration statement filed by Resources Corpora¬ 
tion International became effective before the insti¬ 
tution of the stop order proceeding under Section 8 
(d). Moreover, while it does not appear that any 
of the 35,000 shares covered by the registration 
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statement have been sold, it is admitted that there 
are now outstanding in the hands of approximately 
2,500 members of the public over 650,000 shares of 
stock of the registrant of precisely the same class 
and character as those covered by the registration 
statement. 

But it is not alone these bare facts which dis¬ 
tinguish the instant case from the Jones case. Of 
even greater importance is the rationale employed 
by the majority of the Supreme Court in the Jones 
case, which, as applied to the instant case, clearly 
shows that plaintiff did not have an absolute right 
of withdrawal. 

It is evident that since the registration statement 
filed by Resources Corporation International had 
become effective, its application to withdraw can¬ 
not be treated as an attempt to withdraw an “ un¬ 
granted application” as in the Jones case. The 
“application” had automatically, by virtue of the 
provisions of Section 8 (a), been “granted.” 11 
Accordingly, the prohibitions of Section 5 (a) 
against the sale of securities without a registration 
statement being “in effect” as to such securities 
w’ould have no application to their sale, unless and 
until a stop order had been entered “suspending 

11 Section 8 (a) of the Act provides, ‘‘The effective date 
of a registration statement shall be the twentieth day after 
the filing thereof * * Plaintiff concedes that its 
registration statement became effective under that section 
(Plaintiff's bill, R. 5; Plaintiff’s brief, p. 27). 
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the effectiveness” of the registration statement. 12 
Thus, using the analogy to court proceedings which 
the Supreme Court employed in the Jones case, the 
instant case stands as if a verdict or decree had 
been entered upon the plaintiff’s “application” for 
the right to sell securities through the mails or by 
any means or instrumentalities of interstate com- 

12 It is difficult to follow plaintiff’s argument that “any 
act done by appellant under the registration statement” 
after the Commission instituted the stop order proceeding 
would constitute a violation of Section 5 (a) of the Act 
(Plaintiff's brief, p. 28). Section 5 (a) provides: 

“(a) Unless a registration statement is in effect as to a 
security, it shall be unlawful for any person directly or 
indirectly— 

“ (1) to make use of any means or instruments of transpor¬ 
tation or communication in interstate commerce or of the 
mails to sell or offer to buy such security through the use 
or medium of any prospectus or otherwise; or 
“(2) to carry or cause to be carried through the mails or 
in interstate commerce, by any means or instruments of 
transportation, any such security for the purpose of sale or 
for delivery after sale.” [Italics supplied.] 

It is conceded that plaintiff’s registration statement be¬ 
came effective under Section 8 (a). The only means pro¬ 
vided under the Act by which the effectiveness of a registra¬ 
tion statement may be suspended is by the issuance of a 
stop order under Section 8 (d). Until a stop order is issued, 
it is clear that the sale of securities under a registration 
statement does not constitute a violation of Section 5 (a). 

Eelevant to this matter is the fact that Hoover stipulated 
with the Commission after the hearings were begun that he 
would not sell anv of his securities under the registration 
statement until the stop order proceeding had been con¬ 
cluded. Obviously, the stipulation would have been mean¬ 
ingless if Section 5 (a) prohibited the sale of securities by 
plaintiff and Hoover under the registration statement. 
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merce. The right of a plaintiff at law or in equity 
to withdraw his suit is, of course, lost upon return 
of a verdict or entry of a decree. 13 Similarly, the 
right of a registrant to withdraw, established in 
the Jones case, ceases upon the effectiveness of its 
registration statement. 

In fact, in the proceedings now pending before 
the Commission, it is the Commission rather than 
the registrant, Resources Corporation Interna¬ 
tional, which is in the position analogous to that of 
a plaintiff in a lawsuit, and the registrant is prop¬ 
erly to be likened to a defendant therein. 14 The 

xs It may be noted that Rule 41 of the new Rules of Civil 
Procedure for the District Courts of the United States per¬ 
mits voluntary dismissal of an action without order of the 
Court, only before service of the answer or upon a stipula¬ 
tion of dismissal signed by all the parties who have ap¬ 
peared generally in the action. 

14 Plaintiff argues that the registrant must be deemed the 
“plaintiff” in the stop order proceeding because it “was the 
moving party in filing the registration statement” (Plain¬ 
tiff’s brief, p. 33). But the hearings before the Commission 
against which relief is sought are not hearings to determine 
whether the registration statement should be filed or should 
become effective; they are hearings in a proceeding in¬ 
stituted by the Commission after the effective date, to deter¬ 
mine whether the effectiveness of the statement should be 
suspended. Plaintiff’s argument amounts to no more than 
that a party to a proceeding is to be regarded as the plaintiff 
because of having committed the acts which are subjected 
to question in the proceeding. Such a contention would be 
ridiculous if applied to proceedings to enforce the Act 
through use of the injunctive or criminal sanctions. It is 
no less ridiculous as applied to the administrative proceed¬ 
ing here involved. 



39 


registrant’s original “application” for the privi¬ 
lege of selling securities in interstate commerce has 
been granted by operation of Section 8 (a) and the 
Commission, acting in the interest of the investing 
public, now seeks relief against the continuation of 
that privilege. At best, the application for with¬ 
drawal may be treated as in the nature of a motion 
to dismiss made on the ground that the registrant 
wishes to withdraw its defense. Obviously, a de¬ 
fendant at law or in equity cannot, by withdrawal 
of his defense, prevent a judgment for plaintiff on 
the merits. To allow withdrawal of an effective 
registration statement after stop order proceedings 
have been instituted would, however, have that very 
effect. 

Plaintiff’s argument that it is of no consequence 
that there is stock outstanding in the hands of the 
public of the same class as that registered is con¬ 
clusively answered by the Jones case. It will be 
recalled that one of the bases upon which the Su¬ 
preme Court rested its decision in that case was 
that “there were no investors, existing or poten¬ 
tial, to be affected” by a termination of the stop 
order proceeding. The plain implication is that if 
there were any “existing or potential” investors, 
the right of withdrawal would not exist. There 
are “existing investors” in the instant case; ap¬ 
proximately 2,500 members of the public now hold 
over 650,000 shares of stock in Resources Corpo¬ 
ration International. Clearly, it is to the indi- 
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vidual and collective interests of these security¬ 
holders, as well as all future purchasers of such 
stock, to know whether Resources Corporation In¬ 
ternational has sought to mislead the public, either 
by untrue statements, or by not disclosing material 
facts concerning matters essential to an appraisal 
of the soundness of the enterprise and the char¬ 
acter of its management. If such an attempt to 
mislead the public has been made, the public inter¬ 
est demands a disclosure of the true facts. 15 

15 The Order of May 25, 1938, denying plaintiff’s applica¬ 
tion to withdraw its registration statement, was entered in 
accordance with principles uniformly adhered to by the 
Commission since the decision in the Jones case. Tlius the 
Commission in a number of cases has entered orders denying 
applications to withdraw, where proceedings were begun 
after the registration statement became effective, and securi¬ 
ties of the registrant were already outstanding in the hands 
of the public. Matter of National Boston Montana Mines 
Corporation , 1 S. E. C. 639 (1936); Matter of Treasure 
Hill Extension Mines Co., Inc., 2 S. E. C. 134 (1937); Matter 
of Sunset Gold Fields, Inc., 2 S. E. C. 329 (1937); Matter 
of Paper Sales Company of Detroit, Inc., 2 S. E. C. (Se¬ 
curities Act Release No. 1556, September 16, 1937). It is 
settled that such consistent administrative practice is entitled 
to great weight. See e. g.. Norwegian, Nitrogen Products 
Co. v. United States, 288 U. S. 294, 315; Skeen v. Lynch, 
48 F. (2d) 1044, 1047 (C. C. A. 9th), cert. den. 284 U. S. 
633. Compare Securities and Exchange Commission v. 
Associated Gas <& Electric Co. et al. decided by the Second 
Circuit Court of Appeals on November 7, 1938, wherein the 
Court said: 

“Its (the Commission’s) interpretation of the Act should 
control unless plainly erroneous. In no other way can the 
objects of the act be attained without constant and discon¬ 
certing friction * * 
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B. State ex rel Veigel v. Hardstone Brick Co. et al. is not in point 

Analysis of the decision in State ex rel Veigel 
v. Hardstone Brick Co. et al., reveals that that case 
lends no support to plaintiff’s argument. In that 
case, the Minnesota Commerce Commission sued 
for a writ of mandamus to compel the Hardstone 
Brick Co. to submit all its books and records for 
examination in order that the Commission might 
determine (1) whether the Commission should can¬ 
cel the company’s registration and (2) whether any 
basis existed for the institution of criminal pro¬ 
ceedings because of the fraudulent sale of the com¬ 
pany’s securities. The petition contained no alle¬ 
gation concerning any specific violation of the stat¬ 
ute. The defendant, in its return to the petition 
for a writ of mandamus, alleged that before the suit 
■was brought it had requested the Commission to 
cancel its registration; that none of its stock had 
been sold prior to registration; and that it had not 
sold any of its stock since the proceedings before 
the Commission were begun. A demurrer by the 
Commission to this return w r as overruled by the 
lower court. The Supreme Court of Minnesota 
sustained the decision overruling the demurrer, 
reasoning that, since defendant had requested the 
cancellation of its registration, there was no need 
to pursue the examination in order to determine 
whether the registration should be cancelled. Ac¬ 
cordingly, the sole purpose of the examination was 
“to discover if, perchance, any violation of law 
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occurred while the license to sell was in force. ” 
Since there was no allegation of any specific viola¬ 
tion of the statute, the court held that “the pro¬ 
ceeding herein savors strongly of a ‘fishing expedi¬ 
tion’ and that “if someone has violated the law, 
the ordinary methods of obtaining evidence to 
convict ought to suffice.” 

The stop order proceeding before the Commis¬ 
sion can in no sense be likened to a “fishing expedi¬ 
tion,” as in the Veigel case. The notice of the stop 
order hearing (R. G9) specifies in detail the various 
items in the registration statement to which the 
examination is to be directed. Moreover, while the 
voluntary cancellation of the registration in the 
Veigel case rendered moot all questions before the 
state commission except that which concerned the 
possibility of criminal action, plaintiff’s applica¬ 
tion to withdraw its registration statement has no 
such effect. The purpose of a stop order is not only 
to halt the sale of securities covered by a registra¬ 
tion statement containing false or misleading state¬ 
ments: it likewise serves the highly important func¬ 
tion. through findings issued by the Commission 
in connection therewith; of apprising existing and 
potential investors of specific inaccuracies appear¬ 
ing in the registration statement. 10 An attempt to 

10 The function of apprising existing and potential in¬ 
vestors of any inaccuracies in a registration statement does 
not characterize proceedings under the Minnesota Securities 
Act, which, unlike the Federal Securities Act, is not pri¬ 
marily a “publicity" statute. The purpose of the Minnesota 
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withdraw, after hearings have been conducted for a 
long time, cannot operate to discharge the Commis¬ 
sion’s duty to existing and potential investors to 
tell the truth where the truth has not been told. 
The latter purpose was not apparent in the Veigel 
case. 

But assuming arguendo that plaintiff’s conten¬ 
tion is supported by the Veigel case, we submit that 
this Court should be guided by the superior author¬ 
ity of the later federal case. North wed Banco rpo- 
ration v. Benson, 6 F. Snpp. 704 (D. Minn., 1934), 
which was affirmed per curiam by the United 
States Supreme Court, 292 U. S. 60b. In that case, 
which likewise arose under the Minnesota statute, 
the Northwest Bancorporation sued to enjoin the 
Securities Division of the Minnesota Department 
of Commerce from conducting an investigation to 
determine whether its securities had been sold in 
violation of the state law, and whether the exempt 
status of its stock should be revoked. Prior to th< 


time the suit was brought, but after hearings before 
the Securities Division had been in progress for a 
number of weeks, the plaintiff demanded the revo¬ 


cation of the exempt status of its stock. 


Plaintiff 


relied upon the latter fact as a reason 


which justi- 


statute is merely ”»<> prevent fraud in the sale of securities 
within the state * * * by regulating the oiler for sale 

and sale thereof by requiring registration of such securities 
and licensing of persons selling or oll'ering seenrities for 
sale." See Stale ex rel Veigel v. Hurd-stone Uriel- Co. 
et ah. xapru. at p. 1ST. 
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fied the issuance of an injunction against further 
proceedings before the Securities Division. In dis¬ 
missing that contention, and denying the prayer 
for a temporary injunction. Judge Woodrough, 
speaking for a three-judge statutory court, said, at 
pp. 722-723: j 

Regarding the contention of the plaintiff 
that its voluntary consent to revocation of 
the exempt status of its capital stock, made 
during the temporary adjournment of the 
hearings, divested the commission of power 
to continue to investigate and to determine 
whether the sale of Northwest Bancorpora- 
tion stock in Minnesota has worked and wall 
work a fraud upon the purchasers thereof, 
no sufficient reason is suggested why the will¬ 
ingness of the plaintiff alone to have the ex¬ 
empt status of its stock revoked should re¬ 
lieve the commission of its duty to ascertain 
and determine whether the sales thereof have 
worked or will work a fraud upon the pur¬ 
chasers thereof, and whether the exempt 
status should be revoked for cause. Large 
amounts of the stock are owned among thou¬ 
sands of stockholders in the state, and it has 
not been withdrawn from listing on the stock 
exchange; its price is regularly quoted and 
it is largely dealt in by licensed dealers in 
the state. Further, the consent to the revo¬ 
cation was served on the commission on Jan¬ 
uary 17, 1934. The hearings had been in 
continuance for some time without any ob¬ 
jection on the part of the plaintiff, and with 
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a voluntary submission to the investigation 
which was purported to be held under both 
Exhibits B and C. The commission should 
have a right to determine for itself whether 
or not the order canceling the exempt status 
of plaintiff's stock should be made perma¬ 
nent. and particularly is this so in view of 
tlu 1 fact that a large amount of this stock is 
being held by citizens of this state, and being 
traded and dealt in by individuals and deal¬ 
ers for whom plaintiff is not in a position to 
speak. 

The parallel between the facts of the NortJuvest 
Bancorporation ease and those of the instant 
case is clear. Here, as in that case, the corpora¬ 
tion has many outstanding stockholders and its 
securities are currently being traded by individ¬ 
uals and dealers for whom plaintiff is not in a 
position to speak (See Tr. pp. 779-784). More¬ 
over, as in that case, plaintiff’s application to with¬ 
draw was filed only after hearings before the Com¬ 
mission had been conducted for a number of weeks. 

C. Rule 960 is valid 

Rule 960 17 was adopted pursuant to authority 
expressly granted to the Commission under Sec- 

17 The statute does not in terms confer any right upon a 
registrant to withdraw its registration statement. More¬ 
over, since in a stop order proceeding instituted after the 
effective date of a registration statement, the position of the 
registrant is analogous to that of a defendant rather than 
a plaintiff, mpra , pp. 38-39, it is evident that the registrant 
cannot rely upon the common law rule concerning withdrawal 
of an action by a plaintiff. Accordingly, any right to with- 
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tion 19 (a) of the Securities Act to 4 ‘make, amend, 
and rescind such rules and regulations as may be 
necessary to carry out the provisions of this title, 
including rules and regulations governing registra¬ 
tion statements.” 

The power “to make * * * rules * * * 
governing registration statements” plainly em¬ 
braces the power to regulate the mechanics of filing 
and withdrawing such statements. The word ‘ * gov¬ 
erning” in its normal usage must be taken to confer 
broad powers. Moreover, power to prescribe by 
rules and regulations the form and, within limits, 
the content of registration statements has been 
specifically granted to the Commission by Section 7 
of the Act, so that in order to ascribe any meaning 
to the language of Section 19 (a) it must be held 
that the Commission is empowered to regulate the 
procedural mechanics incident to the filing and 
withdrawal of registration statements. 

Yet even without the specific power granted to 
the Commission in Section 19 (a), the inherent 
power of any judicial or quasi-judicial tribunal to 
control its proceedings would invest the Commis¬ 
sion with the power to enact this regulation con¬ 
cerning withdrawal. Cf. Goldsmith v. United 
States Board of Tax Appeals, 270 U. S. 117, 121- 

draw an effective registration statement can he found only 
under Rule 960, and the registrant must establish that it 
fulfills the requirements of that rule before it may be per¬ 
mitted to withdraw its registration statement. 
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122; Banker’s Pocahontas Coal Co. v. Burnet, 287 
U. S. 308, 312-313; United States ex rel. Roop v. 
Douglass, 19 D. C. 99, 112 (Sup. Ct., D. C.). 

Finally, it may be pointed out that while the ma¬ 
jority of the Supreme Court in the Jones case did 
not find it necessary to pass upon the validity of 
Rule 960, the dissenting group, consisting of Bran- 
deis, Stone, and Cardozo, JJ., speaking through the 
latter, expressly held the rule to be valid. Thus, it 
was stated at page 29: 

A subpena duces tecum was issued by the 
Commission on June 13 before any attempt 
had been made to withdraw the registration 
statement. On June 18, the day of the at¬ 
tempted withdrawal, there was issued a sec¬ 
ond subpena commanding the registrant to 
appear and testify, and this was served upon 
him bv the Marshal. Then and for months 
earlier a standing Regulation gave warning 
to him and to the world that without the con¬ 
sent of the Commission there could be no 
withdrawal of a statement once placed upon 
the files. 1 am persuaded that the Rule is 
valid; that the Commission had abundant 
reasons for maintaining jurisdiction; and 
that notice of withdrawal did not nullify the 
writ. 

CONCLUSION 

We submit that the plaintiff has an exclusive 
and adequate remedy at law, that its allegations of 
injury are not cognizable in equity, that the action 
of the Commission sought to be enjoined is en- 
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tirely lawful, and that therefore the bill was prop¬ 
erly dismissed by the lower Court for want of 
statutory and equity jurisdiction. Accordingly, 
the decree of the lower Court should be affirmed. 
Respectfully submitted. 

Chester T. Lane, 
General Counsel. 

O. John Rogge, 
Assistant General Counsel. 

Sam Harris, 

Of Counsel. 
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SECURITIES ACT OF 1933 


[Public —No. 22— 73d Congress] 

[H.R. 54S0] 

AN ACT 

To provide full and fair disclosure of the character of securities sold In Inter¬ 
state and foreign commerce and through the mails, and to prevent frauds Ip 

the sale thereof, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled y 

TITLE I 

| 

SHORT TTTI.E 

Section* 1. This title may be cited as the “ Securities Act of 1933”. 

DEFINITION'S 

Sec. 2. When used in this title, unless the context otherwise 
requires— 

(1) The term “ security ” means any note, stock, treasury stock, bond, 
debenture, evidence of indebtedness, certificate of interest or participa¬ 
tion in any profit-sharing agreement, collateral-trust certificate, pre- 
| organization certificate or subscription, transferable share, investment 
contract, voting-trust certificate, certificate of deposit for a security, 
1 fractional undivided interest in oil, gas, or other mineral rights, or, in 
general, any interest or instrument commonly known as a “ security,” or 
any certificate of interest or participation in, temporary or interim cer¬ 
tificate for, receipt for, guarantee of, or warrant or right to subscribe to 
or purchase, any of the foregoing. 1 

l2) The term “person” moans an individual, a corporation, a 
partnership, an association, a joint-stock company, a trust, anv unin¬ 
corporated organization, or a government or political subdivision 
thereof. As used in this paragraph the term “trust” shall include 
only a trust where the interest or interests of the beneficiary or bene¬ 
ficiaries are evidenced by a security. 

(3) The term “ sale ”, “ sell ”, u offer to sell ”, or “ offer for sale n 
shall include every contract of sale or disposition of, attempt or offer 


1 The matter appearing In bold face type with footnote references represent* subsections 
and subparagraphs amended. This und subsequent footnotes contain the text prior ta 
amendment. Bold-faced type without footnote references Indicates proi'inlons added by 
amendment. The amendments, effective July 1, 1034, are contained In Title II of Securi¬ 
ties Exchange Act of 1031, approved June 0. 1034. 

(li The term "security” means any note, stock, treasury stork, bond, debenture, evi¬ 
dence of Indebtedness, certificate of Interest or participation In any profit shnrlug agree¬ 
ment, collateral-trust certificate, preorgnnlzatlon certificate or subscription, transferable 
•bare. Investment contract, voting-trust certificate, certificate of Interest In property, 
tangible or Intangible, or. In general, any Instrument commonly known as a security, or 
any certificate of Interest or participation In. temporary or Interim certificate for, receipt 
for. or warrant or right to subscribe to or purchase, any of the foregoing.” 

( 1 ) 
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to dispose of, or solicitation of an offer to buy, a security or interest 
in a security, for value; except that such terms shall not include 
preliminary negotiations or agreements between an issuer and any 
underwriter. Any security given or delivered with, or as a bonus 
on account of, any purchase of securities or any other thing, shall 
be conclusively presumed to constitute a part of the subject of such 
purchase and to have been sold for value. The issue or transfer of 
a right or privilege, when originally issued or transferred with a 
security, giving the holder of such security the right to convert such 
security into another security of the same issuer or of another person, 
or giving a right to subscribe to another security of the same issuer 
or of another person, which right cannot be exercised until some 
future date, shall not be deemed to be a sale of such other security; 
but the issue or transfer of such other security upon the exercise of 
such right of conversion or subscription shall be deemed a sale of 
such other security. 

(4) The term “ issuer ” means every person who issues or proposes to 
issue any security; except that with respect to certificates of deposit, 
voting-trust certificates, or collateral-trust certificates, or with respect to 1 
certificates of interest or shares in an unincorporated investment trust 
not having a board of directors (or persons performing similar functions) 

or of the fixed, restricted management, or unit type, the term “ issuer ” 
means the person or persons performing the acts and assuming the duties 
of depositor or manager pursuant to the provisions of the trust or other I 
agreement or instrument under which such securities are issued; except 
that in the case of an unincorporated association which provides by its 
articles for limited liability of any or all of its members, or in the case 
of a trust, committee, or other legal entity, the trustees or members 
thereof shall not be individually liable as issuers of any security issued 
by the association, trust, committee, or other legal entity; except that 
with respect to equipment-trust certificates or like securities, the term 
“ issuer ” means the person by whom the equipment or property is or is to 
be used; and except that with respect to fractional undivided interests 
in oil, gas, or other mineral rights, the term “ issuer ” means the owner 
of any such right or of any interest in such right (whether whole or 
fractional) who creates fractional interests therein for the purpose of 
public offering. 2 

(5) The term “ Commission ” means the Federal Trade Commis¬ 
sion.* 

(6) The term “Territory” means Alaska, Hawaii, Puerto Rico, 
the Philippine Islands, Canal Zone, the Virgin Islands, and the 
insular possessions of the United States. 

(7) The term “interstate commerce” means trade or commerce 
in securities or any transportation or communication relating thereto 

*••(4) The term ‘Issuer* means every person who issues or proposes to issue any 
security or who guarantees a security either as to principal or income: except that with 
respect to certificates of deposit, voting-trust certificates, or coUateral-trust certificates, 
or with respect to certificates of Interest or shares in an unincorporated investment 
trust not having a board of directors (or persons performing similar functions) or of the 
fixed, restricted management, or unit type, the term ‘issuer means the person or persona 
performing the acts and assuming the duties of depositor or manager pursuant to the 
provisions of the trust or other agreement or Instrument under which such securities 
are issued; and except that with respect to equipment-trust certificates or like securities, 
the term ‘issuer’ means the person by whom the equipment or property Is or is to be 
used.” 

• See Secs. 27 and 28, infra, being Sections 210 nnd 211. Title II of Securities Ex- 
change Act of 1924, providing for transfer to “ Securities and Exchange Commission " 
of all powers, duties, and functions of the Federal Trade Commission. 
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among the several States or between the District of Columbia or any 
Territory of the United States and any State or other Territory, or 
between any foreign country and any State, Territory, or the District 
of Columbia, or within the District of Columbia. 

(8) The term “ registration statement” means the statement pro¬ 
vided for in section 0, and includes any amendment thereto and any 
report, document, or memorandum accompanying such statement or 
incorporated therein by reference. 

(9) The term “ write ” or " written ” shall include printed, litho¬ 
graphed, or any means of graphic communication. 

(10) The term “prospectus” means any prospectus, notice, circular, 
advertisement, letter, or communication, written or by radio, which offers 
any security for sale; except that (a) a communication shall not be 
deemed a prospectus if it is proved that prior to or at the same time 
with such communication a written prospectus meeting the requirements 
of Section 10 was sent or given to the person to whom the communication 
was made, by the person making such communication or his principal, 
and (b) a notice, circular, advertisement, letter, or communication in 
respect of a security shall not be deemed to be a prospectus if it states 
from whom a written prospectus meeting the requirements of Section 10 
may be obtained and, in addition, does no more than identify the security, 
state the price thereof, and state by whom orders will be executed. 8 

(11) The term “underwriter” means any person who has pur¬ 
chased from an issuer with a view to, or sells for an issuer in con¬ 
nection with, the distribution of any security, or participates or has 
a direct or indirect participation in any such undertaking, or par¬ 
ticipates or has a participation in the direct or indirect underwrit¬ 
ing of any such undertaking; but such term shall not include a per¬ 
son whose interest is limited to a commission from an underwriter 
or dealer not in excess of the usual and customary distributors’ or 
sellers’ commission. As used in this paragraph the term “issuer” 
shall include, in addition to an issuer, any person directly or indi¬ 
rectly controlling or controlled by the issuer, or any person under 
direct or indirect common control with the issuer. 

(12) The term “ dealer ” means any person who engages either for 
all or part of his time, directly or indirectly, as agent, broker, or 
principal, in the business of offering, buying, selling, or otherwise 
dealing or trading in securities issued by another person. 

EXEMPTED SECURITIES 

Sec. 3. (a) Except as hereinafter expressly provided, the provi¬ 
sions of this title shall not apply to any of the following classes of 
securities: 

(1) Any security which, prior to or within sixty days after the 
enactment of this title, has been sold or disposed of by the issuer or 
bona fide offered to the public, but this exemption shall not apply to 

•**(10) The term ‘prospectus' means any prosrwctus, notice, circular, advertisement, 
letter, or communication, written or by radio, which offers any security for sale; except 
that fa) a communication shall not lx* deemed a prospectus if it. is proved that prior to 
euch communication a written prospectus meeting the requirements of section 10 was 
received, by the person to whom the communication was made, from the person making 
such communication or his principal, and (b) a notice, circular, advertisement, letter, or 
communication In respect of a security shall not tie <ie<-iaed t*. be a prospectus if it states 
from whom a written prospectus mectim: flie requirements of section 10 may be obtained 
and. in addition, does no more than identify the security, state the price thereof, and 
state by whom orders will bo executed." 
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any new offering of any such security by an issuer or underwriter 
subsequent to such sixty days; 

(2) Any security issued or guaranteed by the United States or any 
Territory thereof, or by the District of Columbia, or by any State of the 
United States, or by any political subdivision cf a State or Territory, or 
by any public instrumentality of one or more States or Territories, or by 
any person controlled or supervised by and acting as an instrumentality 
of the Government of the United States pursuant to authority granted by I 
the Congress of the United States, or any certificate of deposit for any of 
the foregoing, or any security issued or guaranteed by any national bank, 
or by any banking institution organized under the laws of any State or 
Territory or the District of Columbia, the business of which is sub¬ 
stantially confined to banking and is supervised by the State or Territorial 
banking commission or similar official; or any security issued by or rep¬ 
resenting an interest in or a direct obligation of a Federal Reserve Bank; 4 

(3) Any note, draft, bill of exchange, or bankers' acceptance 
which arises out of a current transaction or the proceeds of which 
have been or are to be used for current transactions, and which lias 
a maturity at the time of issuance of not exceeding nine months, 
exclusive of days of grace, or any renewal thereof the maturity of 
which is likewise limited; 

(4) Any security issued by a person 0 organized and operated ex¬ 
clusively £or religious, educational, benevolent, fraternal, charitable, 
or reformatory purposes and not for pecuniary profit, and no part 
of the net earnings of which inures to the benefit of any person, 
private stockholder, or individual: 

(5) Anv security issued bv a building and loan association, home- 
stead association, savings and loan association, or similar institution, 
substantially all the business of which is confined to the making of 
loans to members (but the foregoing exemption shall not apply with 
respect to any such security where the issuer takes from the total 
amount paid or deposited by the purchaser, by way of anv fee, cash 
value or other device whatsoever, either upon termination of the 
investment at maturity or before maturity, an aggregate amount in 
excess of 3 per centum of the face value of such security), or any 
security issued by a farmers’ cooperative association as defined in 
paragraphs (12), (13). and (14) of section 103 of the Revenue Act 
of 1932; 

(6) Any security issued by a common or contract carrier, the issu¬ 
ance of which is subject to the provisions of section 20a of the 
Interstate Commerce Act, as amended; 

(7) Certificates issued by a receiver or by a trustee in bankruptcy, 
with the approval of the court; 

(8) Any insurance or endowment policy or annuity contract or 
optional annuity contract, issued by a corporation subject to the 


*•*(2) Any security Issued or guaranteed by the United States or any Territory thereof, 
or by the District of Columbia, or by any State of the United States, or bv anv political 
subdivision of u State or Territory, or by any public Instrumentality of one or more 
States or Territories exercising an essential governmental function, or bv nny corporation 
created and controlled or supervised by tind acting as an instrumentality of the Govern¬ 
ment of the United Stntes pursuant to authority granted by the Congress of the United 
States, or by any national bank, or by any banking Institution organized under the laws 
of sny State or Territory, the business of which is substantially contined to banking and 
Is supervised by the State or territorial banking commission br similar official; or any 
security Issued by or representing an interest In or u direct obligation of a Federal 
reserve b ink : " 

* ** Corporation.” 

• The words in itnlivn are an amendment to Section 3 (a) <6> of the Securities Act of 
1933, as provided la Section 214 of the “Motor Carrier Act of 1935”, approved August 9, 
1935. 
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supervision of the insurance commissioner, bank commissioner, or 
any agency or officer performing like functions, of any State or 
Territory of the United States or the District of Columbia; 

(9) Any security exchanged by the issuer with its existing security 
holders exclusively where no commission or other remuneration is paid or 
given directly or indirectly for soliciting such exchange; 

(10) Any security which is issued in exchange for one or more bona 
fide outstanding securities, claims or property interests, or partly in such 
exchange and partly for cash, where the terms and conditions of such 
issuance and exchange are approved, after a hearing upon the fairness 
of such terms and conditions at which all persons to whom it is proposed 
to issue securities in such exchange shall have the right to appear, by 
any court, or by any official or agency of the United States, or by any 
State or Territorial banking or insurance commission or other govern¬ 
mental authority expressly authorized by law to grant such approval;* 

(11) Any security which is a part of an issue sold only to persons 
resident within a single State or Territory, where the issuer of such 
security is a person resident and doing business within, or, if a cor¬ 
poration, incorporated by and doing business within, such State or 
Territory. 7 

(b) The Commission may from time to time by its rules and regu¬ 
lations, and subject to such terms and conditions as may be prescribed 
therein, add any class of securities to the securities exempted as pro¬ 
vided in this section, if it finds that the enforcement of this title with 
respect to such securities is not necessary in the public interest and 
for the protection of investors bv reason of the small amount in¬ 
volved or the limited character of the public offering; but no issue 
of securities shall be exempted under this subsection where the aggre¬ 
gate amount at which such issue is offered to the public exceeds 
$ 100 , 000 . 


exempted transactions 

Sec. 4. The provisions of section 5 shall not apply to any of the 
following transactions: 

(1) Transactions by any person other than an issuer, underwriter, or 
dealer: transactions by an issuer not involving any public offering; or 
transactions by a dealer (including an underwriter no longer acting as 
an underwriter in respect of the security involved in such transaction), 
except transactions within one year after the first date upon which the 
security was bona fide offered to the public by the issuer or by or through 
an underwriter (excluding in the computation of such year any time 
during which a stop order issued under section 8 is in effect as to 
the security), and except transactions as to securities constituting the 


•The first clause of the following former Sec. •! (3) has been replaced bv Sec. 3 (a) (9) 
and the second clause hy Sec. (a) ( 1 <)> : "(3) The Issuance or a security of a person 
exchanged by it with its existing security holders exclusively, where no commission or 
other remuneration is paid or given directly or indirectly in connection with such ex¬ 
change; or the issuance of securities to the existing security holders or other existing 
creditors of u corporation in tin? process of a bona fide reorganization o i sueli corpora 
tion under the supervision of any court, either in exchange for the securities of such 
security holders or claims of such creditors or partly for cash and partly in cxchan-e 
for the securities or claims of such security holders or creditors." 

* The following former Sec. fi (o) lias been supplanted by Sec. 3 (a) (11): "(c) The 
provisions of this section relating to the use of the mails shall not apply to the s ..,i e 0 f 
any security whore the issue of which It is a part Is sold only to persons* resident within 
a single State or Territory, whore rite issuer of such securities is a person resident and 
doing business within, or. If a corporation, incorporated by and doing business within 
such State or Territory." 
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whole or a part of an unsold allotment to or subscription by such dealer 
as a participant in the distribution of such securities by the issuer or by 
or through an underwriter. 8 

(2) Brokers’ transactions, executed upon customers’ orders on any 
exchange or in the open or counter market, but not the solicitation 
of such orders. 

PROHIBITIONS RELATING TO INTERSTATE COMMERCE AND TIIE MAILS 

Sec. 5. (a) Unless a registration statement is in effect as to a 
security, it shall be unlawful for any person, directly or indirectly— 

(1) to make use of any means or instruments of transporta¬ 
tion or communication in interstate commerce or of the mails 
to sell or offer to buy such security through the use or medium 
of any prospectus or otherwise; or 

(2) to carry or cause to be carried through the mails or in 
interstate commerce, by any means or instruments of transporta¬ 
tion. anv such security for the purpose of sale or for delivery 
after sale. 

(b) It shall be unlawful for any person, directly or indirectly— 

(1) to make use of any means or instruments of transportation 
or communication in interstate commerce or of the mails to 
carry or transmit any prospectus relating to any security regis¬ 
tered under this title, unless such prospectus meets the require¬ 
ments of section 10; or 

(2) to carry or to cause to be carried through the mails or in 
interstate commerce any such security for the purpose of sale or 
for delivery after sale, unless accompanied or preceded by a 
prospectus that meets the requirements of section 10. 

REGISTRATION OF SECURITIES AND SIGNING OF REGISTRATION STATEMENT 

Sec. 6. (a) Any security may be registered with the Commission 
under the terms and conditions hereinafter provided, bv filing a regis¬ 
tration statement in triplicate, at least one of which shall be signed by 
each issuer, its principal executive officer or officers, its principal 
financial officer, its comptroller or principal accounting officer, and 
the majority of its board of directors or persons performing similar 
functions (or, if there is no board of directors or persons performing 
similar functions, by the majority of the persons or board having the 
power of management of the issuer), and in case the issuer is a 
foreign or Territorial person by its duly authorized representative in 
the United States; except that when such registration statement 
relates to a security issued by a foreign government, or political sub¬ 
division thereof, it need bo signed only by the underwriter of such 
security. Signatures of all such persons when written on the said 
registration statements shall be presumed to have been so written by 

*"(1) Transactions by any person other than an Issue., underwriter, or denier; trans¬ 
actions by an issuer not with or through an underwriter ami not Involving any public 
offering: or transactions by a dealer (Including an underwriter no longer acting as an 
underwriter In respect of the security Involved in such transaction), except transaction* 
within one year after the last date upon which the security was bona fide offered to 
the public by the issuer or by or through an underwriter (excluding In the computation 
of such year any time during which a stop order issued under section $ is in effect as to 
the security), and except transactions ns to securities constituting the whole or a part 
of an unsold allotment to or subscription by such dealer as a participant in the distri¬ 
bution of such securities by the Issuer or by or through an underwriter.** 
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authority of the person whose signature is so affixed and the burden 
of proof, in the event such authority shall be denied, shall be upon 
the party denying the same. The affixing of any signature without 
the authority of the purported signer shall constitute a violation of 
this title. A registration statement shall be deemed effective only as 
to the securities specified therein as proposed to be offered. 

(b) At the time of filing a registration statement the applicant 
shall pay to the Commission a fee of one one-hundredth of 1 per 
centum of the maximum aggregate price at which such securities are 
proposed to be offered, but in no case shall fee be less than $25.’ 

(c) The filing with the Commission of a registration statement, or 
of an amendment to a registration statement, shall be deemed to have 
taken place upon the receipt thereof, but the filing of a registration 
statement shall not be deemed to have taken place unless it is accom¬ 
panied by a United States postal money order or a certified bank 
check or cash for the amount of the fee required under subsection (b). 

(d) The information contained in or filed with any registration 
statement shall be made available to the public under such regulations 
as the Commission may prescribe, and copies thereof, photos.atic or 
otherwise, shall be furnished to every applicant at such reasonable 
charge as the Commission may prescribe. 

(e) Xo registration statement may be filed within the first forty 
days following the enactment of this Act. 

INFORMATION REQUIRED IN REGISTRATION STATEMENT 

Sec. 7. The registration statement, when relating to a security 
other than a security issued by a foreign government, or political 
subdivision thereof, shall contain the information, and be accom¬ 
panied by the documents, specified in Schedule A, and when relating 
to a security issued by a foreign government, or political subdivision 
thereof, shall contain the information, and be accompanied by the 
documents, specified in Schedule B; except that the Commission 
may by rules or regulations provide that any such information or 
document need not be included in respect o'f any class of issuers 
or securities if it finds that the requirement of such information or 
document is inapplicable to such class and that disclosure fully 
adequate for the protection of investors is otherwise required to bo 
included within the registration statement. If any accountant, 
engineer, or appraiser, or any person whose profession gives 
authority to a statement made by him, is named as having prepared 
or certified any part of the registration statement, or is named as 
having prepared or certified a report or valuation for use in con¬ 
nection with the registration statement, the written consent of such 
person shall be tiled with the registration statement. If any such 
person is named as having prepared or certified a report or valuation 
(other than a public official document or statement) which is used 
in connection with the registration statement, but is not named as 
having prepared or certified such report or valuation for use in 
connection with the registration statement, the written consent of 
such person shall be filed with the registration statement unless the 
Commission dispenses with such filing as impracticable or as involv¬ 
ing undue hardship on the person filing the registration statement 
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Any such registration statement shall contain such other informa¬ 
tion, and be accompanied by such other documents, as the Com¬ 
mission may by rules or regulations require as being necessary or 
appropriate in the public interest or for the protection of investors. 

TAKING EFFECT OF REGISTRATION STATEMENTS AND AMENDMENTS 

THERETO 

Seo. 8 (a) The effective date of a registration statement shall be 
the twentieth day after the filing thereof, except as hereinafter 
provided, and except that in case of securities of any foreign public 
authority, which has continued the full service of its obligations in 
the United States, the proceeds of which are to be devoted to the 
refunding of obligations payable in the United States, the registra¬ 
tion statement shall become effective seven days after the filing 
thereof. If any amendment to any such statement is filed prior 
to the effective date of such statement, the registration statement 
shall be deemed to have been filed when such amendment was filed; 
except that an amendment filed with the consent of the Commission, 
prior to the effective date of the registration statement, or filed 
pursuant to an order of the Commission, shall be treated as a part 
of the registration statement. 

(b) If it appears to the Commission that a registration statement 
is on its face incomplete or inaccurate in any material respect, the 
Commission may, after notice by personal service or the sending of 
confirmed telegraphic notice not later than ten days after the filing 
of the registration statement, and opportunity for hearing (at a 
time fixed by the Commission) within ten days after such notice by 
personal service or the sending of such telegraphic notice, issue an 
order prior to the effective date of registration refusing to permit 
such statement to become effective until it has been amended in 
accordance with such order. When such statement has been 
amended in accordance with such order the Commission shall so 
declare and the registration shall become effective at the time 
provided in subsection (a) or upon the date of such declaration, 
whichever date is the later. 

(c) An amendment filed after the effective date of the registration 
statement, if such amendment, upon its face, appears to the Com¬ 
mission not to be incomplete or inaccurate in any material respect, 
shall become effective on such date as the Commission may deter¬ 
mine, having due regard to the public interest and the protection 
of investors. 

(d) If it appears to the Commission at any time that the registra¬ 
tion statement includes any untrue statement of a material fact or 
omits to state any material fact required to be stated therein or 
necessary to make the statements therein not misleading, the Com¬ 
mission may, after notice by personal service or the sending of 
confirmed telegraphic notice, and after opportunity for hearing (at 
a time fixed by the Commission) within fifteen days after such 
notice by personal service or the sending of such telegraphic notice, 
issue a stop order suspending the effectiveness of the registration 
statement. When such statement has been amended in accordance 
with such stop order the Commission shall so declare and thereupon 
the stop order shall cease to be effective. 
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(e) The Commission is hereby empowered to make an examina¬ 
tion in any case in ordei to determine whether a stop order should 
issue under subsection (d). In making such examination the Com¬ 
mission or any officer or officers designated bv it shall have access 
to and may demand the production of any books and papers of, and 
may administer oaths and affirmations to and examine, the issuer, 
underwriter, or any other person, in respect of any matter relevant 
to the examination, and may, in its discretion, require the production 
of a balance sheet exhibiting the assets and liabilities of the issuer, 
or its income statement, or both, to be certified to by a public or 
certified accountant approved by the Commission. If tne issuer 
or underwriter shall fail to cooperate, or shall obstruct or refuse 
to permit the making of an examination, such conduct shall be 
proper ground for the issuance of a stop order. 

(f) Any notice required under this section shall be sent to or 
served on the issuer, or, in case of a foreign government or political 
subdivision thereof, to or on the underwriter, or, in the case of a 
foreign or Territorial person, to or on its duly authorized representa¬ 
tive in the United States named in the registration statement, prop¬ 
erly directed in each case of telegraphic notice to the address given 
in such statement 

COURT REVIEW OP ORDERS 

Sec. 9. (a) Any person aggrieved by an order of the Commission 
may obtain a review of such order in the Circuit Court of Appeals 
of the United States, within any circuit wherein such person resides 
or has his principal place of business, or in the Court of Appeals of 
the District of Columbia, by filing in such court, within sixty days 
after the entry of such order, a written petition praying that the 
order of the Commission be modified or be set aside in whole or in 
part. A copy of such petition shall be forthwith served upon the 
Commission, and thereupon the Commission shall certify ana file in 
the court a transcript of the record upon which the order complained 
of was entered. No objection to the order of the Commission shall 
be considered by the court unless such objection shall have been urged 
before the Commission. The finding of the Commission as to the 
facts, if supported by evidence, shall be conclusive. If either party 
shall apply to the court for leave to adduce additional evidence, ana 
shall show to the satisfaction of the court that such additional evi¬ 
dence is material and that there were reasonable grounds for failure 
to adduce such evidence in the hearings before the Commission, the 
court may order such additional evidence to be taken before the 
Commission and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may seem proper. 
The Commission may modify its findings as to the facts, by reason 
of the additional evidence so taken, and it shall file such modified 
or new findings, which, if supported by evidence, shall be conclu¬ 
sive. and its recommendation, if any, for the modification or setting 
aside of the original order. The jurisdiction of the court shall be 
exclusive and its judgment and decree, affirming, modifying, or set¬ 
ting aside, in whole or in part, any order of the Commission, shall 
be final, subject to review bv the Supreme Court of the United 
States upon certiorari or certification as provided in sections 239 and 
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240 of the Judicial Code, as amended (U.S.C., title 28, secs. 346 
and 347). 

(b) The commencement of proceedings under subsection (a) shall 
not, unless specifically ordered by the court, operate as a stay of the 
Commission’s order. 

INFORMATION REQUIRED IN PROSPECTUS 

Sec. 10. (a) A prospectus— 

(1) when relating to a security other than a security issued 
by a foreign government or political subdivision thereof, shall 
contain the same statements made in the registration statement, 
but it need not include the documents referred to in paragraphs 
(28) to (32), inclusive, of Schedule A; 

(2) when relating to a security issued by a foreign govern¬ 
ment or political subdivision thereof shall contain the same 
statements made in the registration statement, but it need not 
include the documents referred to in paragraphs (13) and (14) 
of Schedule B. 

(b) Notwithstanding the provisions of subsection (a)— 

(1) When a prospectus is used more than thirteen months after 
the effective date of the registration statement, the information in 
the statements contained therein shall be as of a date not more than 
twelve months prior to such use, so far as such information is known 
to the user of such prospectus or can be furnished by such user with¬ 
out unreasonable effort or expense.® 

(2) there may be omitted from any prospectus any of the 
statements required under such subsection (a) which the Com¬ 
mission may by rules or regulations designate as not being neces¬ 
sary or appropriate in the public interest or for the protection 
of investors. 

(3) any prospectus shall contain such other information as the 
Commission may by rules or regulations require as being neces¬ 
sary or appropriate in the public interest or for the protection 
of investors. 

(4) in the exercise of its powers under paragraphs (2) and 

(3) of this subsection, the Commission shall have authority to 
classify prospectuses according to the nature and circumstances 
of their use, and ? by rules and regulations and subject to such 
terms and conditions as it shall specify therein, to prescribe as 
to each class the form and contents which it may find appropri¬ 
ate to such use and consistent with the public interest and the 
protection of investors. 

(c) The statements or information required to be included in a 
prospectus by or under authority of suDsection (a) or (b), when 
written, shall be placed in a conspicuous part of the prospectus in 
type as large as that used generally in the body of the prospectus. 

(d) In any case where a prospectus consists of a radio broadcast, 
copies thereof shall be filed with the Commission under such rules 
and regulations as it shall prescribe. The Commission may by 


• •* (1) when a prospectus Is used more than thirteen months after the effective date of 
the registration statement, the Information in the statements contained therein shall be 
an of a date not more than twelve months prior to such use." 
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rules and regulations require the filing with it of forms and prospec¬ 
tuses used in connection with the sale of securities registered under 
this title. 

CTVIL LI ABILITIES ON ACCOUNT OP FALSE REGISTRATION STATEMENT 

Sec. 11. (a) In case any part of the registration statement, when 
such part became effective, contained an untrue statement of a 
material fact or omitted to state a material fact required to be stated 
therein or necessary to make the statements therein not misleading, 
any person acquiring such security (unless it is proved that at the 
time of such acquisition he knew of such untruth or omission) may, 
either at law or in equity, in any court of competent jurisdiction, 
sue— 

(1) every person who signed the registration statement; 

(2) every person who was a director of (or person perform¬ 
ing similar functions) or partner in, the issuer at the time of the 
filing of the part of the registration statement with respect to 
which his liability is asserted; 

(3) every person who, with his consent, is named in the 
registration statement as being or about to become a director, 
person performing similar functions, or partner; 

(4) everv accountant, engineer, or appraiser, or any person 
whose profession gives authority to a statement made by him, 
who has with his consent been named as having prepared or 
certified any part of the registration statement, or as having 
prepared or certified any report or valuation which is used in 
connection with the registration statement, with respect to the 
statement in such registration statement, report, or valuation, 
which purports to have been prepared or certified by him. 

(5) every underwriter with respect to such security. 

If such person acquired the security after the issuer has made 
generally available to its security holders an earning statement cov¬ 
ering a period of at least twelve months beginning after the effec¬ 
tive date of the registration statement, then the right of recovery 
under this subsection shall be conditioned on proof that such person 
acquired the security relying upon such untrue statement in the 
registration statement or relying upon the registration statement 
and not knowing of such omission, but such reliance may be estab¬ 
lished without proof of the reading of the registration statement by 
such person. 

(b) Notwithstanding the provisions of subsection (a) no person, 
other than the issuer, shall be liable as provided therein who shall 
sustain the burden of proof— 

(1) that before the effective date of the part of the registra¬ 
tion statement with respect to which his liability is asserted (A) 
he had resigned from or had taken such steps as are permitted by 
law to resign from, or cease or refused to act in, every office, 
capacity, or relationship in which he was described in the regis¬ 
tration statement as acting or agreeing to act, and (B) he had 
advised the Commission and the issuer in writing that he had 
taken such action and that he would not be responsible for such 
part of the registration statement; or 








(2) that if such part of the registration statement became 
effective without his knowledge, upon becoming aware of such 
fact he forthwith acted and aavisea the Commission, in accord¬ 
ance with paragraph (1), and, in addition, gave reasonable 
public notice that such part of the registration statement had 
become effective without his knowledge; or 

(3) that (A) as regards anv part of the registration state¬ 
ment not purporting to be made on the authority of an expert, 
and not purporting to be a copy of or extract from a report 
or valuation of an expert, and not purporting to be made on 
the authority of a public official document or statement, he had, 
after reasonable investigation, reasonable ground to believe and 
did believe, at the time such part of the registration statement 
became effective, that the statements therein were true and that 
there was no omission to state a material fact required to be stated 
therein or necessary to make the statements therein not mis¬ 
leading; and (B) as regards any part of the registration state¬ 
ment purporting to be made upon his authority as an expert 
or purporting to be a copy of or extract from a report or 
valuation of himself as an expert, (i) he had, after reasonable 
investigation, reasonable ground to believe and did believe, at 
the time such part of the registration statement became effective, 
that the statements therein were true and that there was no 
omission to state a material fact required to be stated therein or 
necessary to make the statements therein not misleading, or 
(ii) such part of the registration statement did not fairly rep¬ 
resent his statement as an expert or was not a fair copy of 
or extract from his report or valuation as an expert; and 
(C) as regards any part of the registration statement purporting 
to be made on the authority of an expert (other than himself) or 
purporting to be a copy of or extract from a report or valuation of 
an expert (other than himself), he had no reasonable ground to 
believe and did not believe, at the time such part of the registration 
statement became effective, that the statements therein were untrue 
or that there was an omission to state a material fact required to be 
stated therein or necessary to make the statements therein not mis¬ 
leading, or that such part of the registration statement did not fairly 
represent the statement of the expert or was not a fair copy of or 
extract from the report or valuation of the expert; and (D) as 
regards any part of the registration statement purporting to be a 
statement made by an official person or purporting to be a copy of 
or extract from a public official document, he had no reasonable 
ground to believe and did not believe, at the time such part of the 
registration statement became effective, that the statements therein 
were untrue, or that there was an omission to state a material fact 
required to be stated therein or necessary to make the statements 
therein not misleading, or that such part of the registration state¬ 
ment did not fairly represent the statement made by the official 
person or was not a fair copy of or extract from the public official 
document 10 


«• "(C) as regards any part of the registration statement purporting to be made on the 
authority of an expert (other than himself) or purporting to be a copy of or extract from 
a report or valuation of an expert (other than himselr), he bad reasonable ground to 
believe and did bellrre, at the time such part of the registration statement became 
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(o) In determining, for the purpose of paragraph (3) of subsection 
(h) of this section, what constitutes reasonable investigation and reason¬ 
able ground for belief, the standard of reasonableness shall be that 
required of a prudent man in the management of his own property. 11 

(d) If any person becomes an underwriter with respect to the 
security after the part of the registration statement with respect to 
which his liability is asserted has become effective, then for the pur¬ 
poses of paragraph (3) of subsection (b) of this section such part 
of the registration statement shall be considered as having become 
effective with respect to such person as of the time when he became 
an underwriter. 

(e) The suit authorized under subsection (a) may be to recover such 
damages as shall represent the difference between the amount paid for 
the security (not exceeding the price at which the security was offered to 
the public) and (1) the value thereof as of the time such suit was brought, 
or (2) the price at which such security shall have been disposed of in the 
market before suit, or (3) the price at which such security shall have 
been disposed of after suit but before judgment if such damages shall be 
less than the damages representing the difference between the amount 
paid for the security (not exceeding the price at which the security was 
offered to the public) and the value thereof as of the time such suit was 
brought: Provided, that if the defendant proves that any portion or all 
of such damages represents other than the depreciation in value of such 
security resulting from such part of the registration statement, with 
respect to which his liability is asserted, not being true or omitting to 
state a material fact required to be stated therein or necessary to make 
the statements therein not misleading, such portion of or all such damages 
shall not be recoverable. In no event shall any underwriter (unless such 
underwriter shall have knowingly received from the issuer for acting as 
an underwriter some benefit, directly or indirectly, in which all other 
underwriters similarly situated did not share in proportion to their re¬ 
spective interests in the underwriting) be liable in any suit or as a con¬ 
sequence of suits authorized under subsection (a) for damages in excess 
of the total price at which the securities underwritten by him and dis¬ 
tributed to the public were offered to the public. In any suit under 
this or any other section of this title the court may, in its discretion, 
require an undertaking for the payment of the costs of such suit, includ¬ 
ing reasonable attorney’s fees, and if judgment shall be rendered against 
a party litigant, upon the motion of the other party litigant, such costs 
may be assessed in favor of such party litigant (whether or not such un¬ 
dertaking has been required) if tire court believes the suit or the defense 
to have been without merit, in an amount sufficient to reimburse him fox 
the reasonable expenses incurred by him, in connection with such suit, 


effective, that the statements therein were true and that there was no omission to state 
a material fact required to be stated therein or necessary to make the statements 
therein not misleading, and that such part of the registration statement fairly repre¬ 
sented the statement of the expert or was a fair copy of or extract from the report or 
valuation of the expert: and (D) as regards any part of the registration statement par- 
porting to be a statement made by an official person or purporting to be a copy or or 
extract from a public official document, be bad reasonable ground to believe and did 
believe, at the time such part of the registration statement became effective, that the 
statements therein were true, and that there was no omission to state a material fact 
required to be stated therein or necessary to make the statements therein not misleading, 
ana that such part of the registration statement fairly represented the statement made 
by the official person or was a fair copy of or extract from the public official document.” 

““(c) In determining for the purpose of paragraph (3) of subsection (b) of this 
section, what constitutes reasonable Investigation and reasonable gound for belief, the 
standard of reasonableness shall he that required of a person occupying a fiduciary 
relationship.” 
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such costs to be taxed in the manner usually provided for taxing of costs 
in the court in which the suit was heard. 1 * 

(f) All or any one or more of the persons specified in subsection 
(a) shall be jointly and severally liable, and every person who be¬ 
comes liable to make any payment under this section may recover 
contribution as in cases of contract from any person who, if sued 
separately, would have been liable to make the same payment, unless 
the person who has become liable was, and the other was not, guilty 
of fraudulent misrepresentation. 

(g) In no case shall the amount recoverable under this section 
exceed the price at which the security was offered to the public. 

CIVIL LIABILITIES ARISING IN CONNECTION WITH PROSPECTUSES AND 

COMMUNICATIONS 

Sec. 12. Any person who— 

(1) sells a security in violation of section 5, or 

(2) sells a security (whether or not exempted by the provi¬ 
sions of section 3, other than paragraph (2) of subsection 
(a) thereof), by the use of any means or instruments of trans¬ 
portation or communication in interstate commerce or of the 
mails, by means of a prospectus or oral communication, which 
includes an untrue statement of a material fact or omits to state 
a material fact necessary in order to make the statements in the 
light of the circumstances under which they were made, not 
misleading (the purchaser not knowing of suen untruth or omis¬ 
sion), and who shall not sustain the burden of proof that he did 
not know, and in the exercise of reasonable care could not have 
known, of such untruth or omission. 

shall be liable to the person purchasing such security from him, who 
may sue either at law or in equity in any court of competent juris¬ 
diction, to recover the consideration paid for such security with 
interest thereon, less the amount of any income received thereon, 
upon the tender of such security, or for damages if he no longer owns 
the security. 

LIMITATION or ACTIONS 

Sec. 13. No action shall be maintained to enforce any liability created 
under section 11 or section 12 (2) unless brought within one year after 
the discovery of the untrue statement or the omission, or after such dis¬ 
covery should have been made by the exercise of reasonable diligence, or, 
if the action is to enforce a liability created under section 12 (1), unless 
brought within one year after the violation upon which it is based. In 
no event shall any such action be brought to enforce a liability created 
under section 11 or section 12 (1) more than three years after the 
security was bona fide offered to the public, or under section 12 (2) 
more than three years after the sale. 1 * 

” “(e) The suit authorized under subsection (a) may be either (1) to recover tbe 
consideration paid for such security with Interest thereon, less tbe amount of any 
income received thereon, upon the tender of such security, or (2) for damages If tbe 
person suing no longer owns the security.** 

““ Sec. 13. No action shall be maintained to enforce any liability created under section 

11 or section 12 (2) unless brought within two years after the discovery of the untrue 
statement or the omission, or after such discovery should have been made by the exercise 
of reasonable diligence, or. If the action Is to enforce a liability created under section 

12 (1). nnless brought within two years after tbe violation upon which It ii baaed. In 
no event shall any such action be brought to enforce a liability created under section 
11 or section 12 (1) more than ten years after the security was bona fide offered to 
the public" 
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CONTRARY STIPULATIONS VOID 

Sec. 14. Any condition, stipulation, or provision binding any per¬ 
son acquiring any security to waive compliance with any provision 
of this title or of the rules and regulations of the Commission shall 
be void. 

LIABILITY OF CONTROLLING PERSONS 

Sec. 15. Every person who, by or through stock ownership, agency, 
or otherwise, or who, pursuant to or in connection with an agree¬ 
ment or understanding with one or more other persons by or through 
stock ownership, agency, or otherwise, controls any person liable 
under section 11 or 12, shall also be liable jointly and severally with 
and to the same extent as such controlled person to any person to 
whom such controlled person is liable, unless the controlling perron 
had no knowledge of or reasonable grounds to believe in the existence of 
the facts by reason of which the liability of the controlled person is 
alleged to exist. 

ADDITIONAL REMEDIES 

Sec. 16. The rights and remedies provided by this title shall be in 
addition to any and all other rights and remeaies that may exist at 
law or in equity. 

FRAUDULENT INTERSTATE TRANSACTIONS 

Sec. 17. (a) It shall be unlawful for any person in the sale of any 
securities by the use of any means or instruments of transportation 
or communication in interstate commerce or by the use of the mails, 
directly or indirectly— 

(1) to employ any device, scheme, or artifice to defraud, or 

(2) to obtain money or property by means of any untrue 
statement of a material fact or any omission to state a material 
fact necessary in order to make the statements made, in the light 
of the circumstances under which they were made, not mislead- 
ing, or 

(3) to engage in any transaction, practice, or course of busi¬ 
ness which operates or would operate as a fraud or deceit upon 
the purchaser. 

(b) It shall be unlawful for any person, by the use of any means 
or instruments of transportation or communication in interstate 
commerce or by the use of the mails, to publish, give publicity to, 
or circulate any notice, circular, advertisement, newspaper, article, 
letter, investment service, or communication which, though not 
purporting to offer a security for sale, describes such security for a 
consideration received or to be received, directly or indirectly, from 
an issuer, underwriter, or dealer, without fully disclosing the receipt, 
whether past or prospective, of such consideration ana the amount 
thereof. 

(c) The exemptions provided in section 3 shall not apply to the 
provisions of this section. 
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STATE CONTROL OF SECURITIES 

Sec. 18. Nothing in this title shall affect the jurisdiction of the 
securities commission (or any agency or office performing like func¬ 
tions) of any State or Territory of the United States, or the District 
of Columbia, over any security or any person. 

SPECIAL POWERS OF COMMISSION 

Sec. 19. (a) The Commission shall have authority from time to 
time to make, amend, and rescind such rules and regulations as may 
be necessary to carry out the provisions of this title, including rules 
and regulations governing registration statements and prospectuses 
for various classes of securities and issuers, and defining accounting, 
technical, and trade terms used in this title. Among other things, the 
Commission shall have authority, for the purposes of this title, to pre¬ 
scribe the form or forms in which required mformation shall be set 
forth, the items or details to be shown in the balance sheet and earn¬ 
ing statement, and the methods to be followed in the preparation of 
accounts, in the appraisal or valuation of assets and liabilities, in the 
determination of depreciation and depletion, in the differentiation 
of recurring and nonrecurring income, in the differentiation of invest¬ 
ment and operating income, and in the preparation, where the Com¬ 
mission deems it necessary or desirable, of consolidated balance sheets 
or income accounts of any person directly or indirectly controlling 
or controlled by the issuer, or any person under direct or indirect 
common control with the issuer; but insofar as they relate to any 
common carrier subject to the provisions of section 20 of the Inter¬ 
state Commerce Act, as amended, the rules and regulations of the 
Commission with respect to accounts shall not be inconsistent with 
the requirements imposed by the Interstate Commerce Commission 
under authority of such section 20. The rules and regulations of the 
Commission shall be effective upon publication in the manner which 
the Commission shall prescribe. No provision of this title imposing 
any liability shall apply to any act done or omitted in good faith in 
conformity with any rule or regulation of the Commission, notwithstand¬ 
ing that such rule or regulation may, after such act or omission, he 
amended or rescinded or be determined by judicial or other authority to 
be invalid for any reason. 

(b) For the purpose of all investigations which, in the opinion of 
the Commission, are necessary and proper for the enforcement of 
this title, any member of the Commission or any officer or officers 
designated by it are empowered to administer oaths and affirmations, 
subpena witnesses, take evidence, and require the production of any 
books, papers, or other documents which the Commission deems rele¬ 
vant or material to the inquiry. Such attendance of witnesses and 
the production of such documentary evidence may be required from 
any place in the United States or any Territory at any designated 
place of hearing. 
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INJUNCTIONS AND PROSECUTION Or OFFENSES 

Sec. 20. (a) Whenever it shall appear to the Commission, either 
upon complaint or otherwise, that the provisions of this title, or of 
any rule or regulation prescribed under authority thereof, have been 
or are. about to be violated, it may, in its discretion, either require or 
permit such person to file with it a statement in writing, under oath, 
or otherwise, as to all the facts and circumstances concerning the 
subject matter which it believes to be in the public interest to 
investigate, and may investigate such facts. 

(b) Whenever it shall appear to the Commission that any person 
is engaged or about to engage in any acts or practices which consti¬ 
tute or will constitute a violation of the provisions of this title, or of 
any rule or regulation prescribed under authority thereof, it may in 
its discretion, bring an action in any district court of the United 
States, United States court of any Territory, or the Supreme Court 
of the District of Columbia to enjoin such acts or practices, and 
upon a proper showing a permanent or temporary injunction or 
restraining order shall be granted without bond. The Commission 
may transmit such evidence as may be available concerning such 
acts or practices to the Attorney General who may, in his discretion, 
institute the necessary criminal proceedings under this title. Any 
such criminal proceeding may be brought either in the district 
wherein the transmittal of the prospectus or security complained of 
begins, or in the district wherein such prospectus or security is 
received. 

(c) Upon application of the Commission the district courts of the 
United States, the United States courts of any Territory, and the 
Supreme Court of the District of Columbia, snail also have juris¬ 
diction to issue writs of mandamus commanding any person to com¬ 
ply with the provisions of this title or any order of the Commission 
made in pursuance thereof. 

HEARINGS BY COMMISSION 

Sec. 21. All hearings shall be public and may be held before the 
Commission or an officer or officers of the Commission designated by 
it, and appropriate records thereof shall be kept. 

JURISDICTION OF OFFENSES AND SUITS 

Sec. 22. (a) The district courts of the United States, the United 
States courts of any Territory, and the Supreme Court of the District 
of Columbia shall have jurisdiction of offenses and violations under 
this title and under the rules and regulations promulgated by the 
Commission in respect thereto, and, concurrent with State and Ter¬ 
ritorial courts, of all suits in equity and actions at law brought to 
enforce any liability or duty created by this title. Any such suit or 
action may be brought in the district wherein the defendant is found 
or is an inhabitant or transacts business, or in the district where the 
sale took place, if the defendant participated therein, and process in 
such cases may be served in any other district of whicn the defendant 
is an inhabitant or wherever the defendant may be found. Judg- 



18 


merits and decrees so rendered shall be subject to review as provided 
in sections 128 and 240 of the Judicial Code, as amended (U.S.C., 
title 28, secs. 225 and 347). No case arising under this title and 
brought in any State court of competent jurisdiction shall be re¬ 
moved to any court of the United States. No costs shall be assessed 
for or against the Commission in any proceeding under this title 
brought by or against it in the Supreme Court or such other courts. 

(bj In case of contumacy or refusal to obey a subpena issued to 
any person, any of the said United States courts, within the juris¬ 
diction of which said person guilty of contumacy or refusal to obey 
is found or resides, upon application by the Commission may issue to 
such person an order requiring such person to appear before the Com¬ 
mission, or one of its examiners designated by it, there to produce 
documentary evidence if so ordered, or there to give evidence touch¬ 
ing the matter in question; and any failure to obey such order of 
the court may be punished by said court as a contempt thereof. 

(c) No person shall be excused from attending and testifying or 
from producing books, papers, contracts, agreements, and other 
documents before the Commission, or in obedience to the subpena 
of the Commission or any member thereof or any officer designated 
by it, or in any cause, or proceeding instituted by the Commission, 
on the ground that the testimony or evidence, documentary or other¬ 
wise, required of him, may tend to incriminate him or subject him 
to a penalty or forfeiture; but no individual shall be prosecuted or 
subjected to any penalty or forfeiture for or on account of any trans¬ 
action, matter, or thing concerning which he is compelled, after 
having claimed his privilege against self-incrimination, to testify 
or produce evidence^ documentary or otherwise, except that sucn 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 

UNLAWFUL REPRESENTATIONS 

Sec. 23. Neither the fact that the registration statement for a 
security has been filed or is in effect nor the fact that a stop order is 
not in effect with respect thereto shall be deemed a finding by the 
Commission that the registration statement is true and accurate 
on its face or that it does not contain an untrue statement of fact 
or omit to state a material fact, or be held to mean that the Commis¬ 
sion has in any way passed upon the merits of, or given approval 
to, such security. It snail be unlawful to make, or cause to be made, 
to any prospective purchaser any representation contrary to the 
foregoing provisions of this section. 

PENALTIES 

Sec. 24. Any person who willfully violates any of the provisions 
of this title, or the rules and regulations promulgated bv the Com¬ 
mission under authority thereof, or any person who willfully, in a 
registration statement filed under this title, makes any untrue state¬ 
ment of a material fact or omits to state any material fact required 
to be stated therein or necessary to make the statements therein 
not misleading, shall upon conviction be fined not more than $5,000 
or imprisoned no more than five years, or both. 
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JURISDICTION or OTHER GOVERNMENT AGENCIES OVER SECURITIES 

Sec. 25. Nothing in this title shall relieve any person from sub¬ 
mitting to the respective supervisory units of the Government of 
the United States information, reports, or other documents that 
are now or may hereafter be required by any provision of law. 

SEPARABILITY OP PROVISIONS 

Sec. 26. If any provision of this Act, or the application of such 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provision to persons 
or circumstances other than those as to which it is held invalid, shall 
not be affected thereby. 

Sec. 27. Upon the expiration of sixty days after the date upon which 
a majority of the members of the securities and exchange commission 
appointed under Section 4 of Title I of this act have qualified and taken 
office, all powers, duties and functions of the Federal Trade Commission 
under the Secutities Act of 1933 shall be transferred to such commis¬ 
sion, together with all property, books, records and unexpended balances 
of appropriations used by or available to the Federal Trade Commission 
for carrying out its functions under the Securities Act of 1933. All 
proceedings, hearings or investigations commenced or pending before the 
Federal Trade Commission arising under the Securities Act of 1933 shall 
be continued by the Securities and Exchange Commission. All orders, 
rules and regulations which have been issued by the Federal Trade 
Commission under the Securities Act of 1933 and which are in effect shall 
continue in effect until modified, superseded, revoked, or repealed. All 
rights and interests accruing or to accrue under the Securities Act of 
1933, or any provision of any regulation relating to, or out of action 
taken by, the Federal Trade Commission under such act, shall be fol¬ 
lowed in all respects and may be exercised and enforced. 

Sec. 28. The commission is authorized and directed to make a study 
and investigation of the work, activities, personnel and functions of pro¬ 
tective and reorganization committees in connection with the reorganiza¬ 
tion, readjustment, rehabilitation, liquidation, or consolidation of persons 
and properties and to report the result of its studies and investigations 
and its recommendations to the Congress on or before January 3, 1936. 14 

SCHEDULE A 

(1) The name under which the issuer is doing or intends to do 
business; 

(2) the name of the State or other sovereign power under which 
the issuer is organized; 

(3) the location of the issuer’s principal business office, and if the 
issuer is a foreign or territorial person, the name and address of its 
agent in the United States authorized to receive notice; 

(4) the names and addresses of the directors or persons performing 
similar functions, and the chief executive, financial and accounting 
officers, chosen or to be chosen if the issuer be a corporation, associa- 


* Secs. 27 sod 28 are Secs. 210 sod 211, Title II, of Securities Exchange Act of 1984, 
approved June t, 1934, effective July 1. 1934. 
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tion, trust, or other entity; of all partners, if the issuer be a partner¬ 
ship; and of the issuer, if the issuer be an individual; and of the 
promoters in the case of a business to be formed, or formed within 
two years prior to the filing of the registration statement; 

(5) the names and addresses of the underwriters; 

(6) the names and addresses of all persons, if any, owning of 
record or beneficially, if known, more than 10 per centum of any 
class of stock of the issuer, or more than 10 per centum in the ag¬ 
gregate of the outstanding stock of the issuer as of a date within 
twenty days prior to the filing of the registration statement; 

(7) the amount of securities of the issuer held by any person 
specified in paragraphs (4), (5), and (6) of this schedule, as of a 
date within twenty days prior to the filing of the registration state¬ 
ment, and, if possible, as of one year prior thereto, and the amount 
of the securities, for which the registration statement is filed, to 
which such persons have indicated their intention to subscribe; 

(8) the general character of the business actually transacted or 
to be transacted by the issuer; 

(9) a statement of the capitalization of the issuer, including the 
authorized and outstanding amounts of its capital stock and the pro¬ 
portion thereof paid up, the number and classes of shares in which 
such capital stock is divided, par value thereof, or if it has no par 
value, the stated or assigned value thereof, a description of the 
respective voting rights, preferences, conversion and exchange rights, 
rights to dividends, profits, or capital of each class, with respect to 
each other class, including the retirement, and liquidation rights or 
values thereof; 


(10) a statement of the securities, if any, covered by options out¬ 
standing or to be created in connection with the security to be 
offered, together with the names and addresses of all persons, if 
any, to be allotted more than 10 per centum in the aggregate of such 
options; 

(11) the amount of capital stock of each class issued or included 
in the shares of stock to be offered; 

(12) the amount of the funded debt outstanding and to be created 
by the security to be offered, with a brief description of the date, 
maturity, and character of such debt, rate of interest, character or 
amortization provisions, and the security, if any, therefor. If sub¬ 
stitution of any security is permissible, a summarized statement of 
the conditions under which such substitution is permitted. If substi¬ 
tution is permissible without notice, a specific statement to that 
effect: 

(13) the specific purposes in detail and the approximate amounts 
to be devoted to such purposes, so far as determinable, for which 
the security to be offered is to supply funds, and if the funds are 
io be raised in part from other sources, the amounts thereof and the 
sources thereof, shall be stated; 

(14) the remuneration, paid or estimated to be paid, by the issuer 
or its predecessor, directly or indirectly, during the past year and 
ensuing year to (a) the directors or persons performing similar func¬ 
tions, and (b) its officers and other persons, naming them wherever 
such remuneration exceeded $25,000 during any such year; 

(15) the estimated net proceeds to be derived from the security 
to De offered; 
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(16) the price at which it is proposed that the security shall be 
offered to the public or the method by which such price is computed 
and any variation therefrom at which any portion of such security 
is proposed to be offered to any persons or classes of persons, other 
than the underwriters, naming them or specifying the class. A 
variation in price may be proposed prior to the date of the public 
offering of the security, but the Commission shall immediately be 
notified of such variation; 

(17) all commissions or discounts paid or to be paid, directly 
or indirectly ? by the issuer to the underwriters in respect of the sale 
of the security to be offered. Commissions shall include all cash, 
securities, contracts, or anything else of value, paid, to be set aside, 
disposed of, or understandings with or for the benefit of any other 
persons in which any underwriter is interested, made, in connec¬ 
tion with the sale of such security. A commission paid or to be 
paid in connection with the sale of such security by a person in which 
the issuer has an interest or which is controlled or directed by, or 
under common control with, the issuer shall be deemed to have been 
paid by the issuer. Where any such commission is paid the amount 
of such commission paid to each underwriter shall be stated; 

(18) the amount or estimated amounts, itemized in reasonable 
detail, of expenses, other than commissions specified in paragraph 
(17) of this schedule, incurred or borne by or for the account of 
the issuer in connection with the sale of the security to be offered 
or properly chargeable thereto, including legal, engineering, cer¬ 
tification, authentication, and other charges; 

(19) the net proceeds derived from any security sold by the issuer 
during the two years preceding the filing of the registration state¬ 
ment, the price at which such security was offered to the public, 
and the names of the principal underwriters of such security; 

(20) any amount paid within two years preceding the filing of 
the registration statement or intended to be paid to any promoter 
and the names of the principal underwriters of such security; 

(21) the names and addresses of the vendors and the purchase 
price of any property, or good will, acquired or to be acquired, not 
in the ordinary course of business, whicn is to be defrayed in whole 
or in part from the proceeds of the security to be offered, the amount 
of any commission payable to any person in connection with such 
acquisition, and the name or names of such person or persons, to¬ 
gether with any expense incurred or to be incurred in connection 
with such acquisition, including the cost of borrowing money to 
finance such acquisition; 


(22) full particulars of the nature and extent of the interest, if 
any. of every director, principal executive officer, and of every stock¬ 
holder holding more than 10 per centum of any class of stock or 
more than 10 per centum in the aggregate of the stock of the issuer, 
in any property acquired, not in the ordinary course of business 
of the issuer, within two years preceding the filing of the registra¬ 
tion statement or proposed to be acquired at such date; 

(23) the names and addresses ox counsel who have passed on the 
legality of the issue; 

(24) dates of and parties to, and the general effect concisely 
6tated of every material contract made, not in the ordinary course 
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of business, which contract is to be executed in whole or in part at 
or after the filing of the registration statement or which contract 
has been made not more than two years before such filing. Any 
management contract or contract providing for special bonuses or 
profit-sharing arrangements, and every material patent or contract 
for a material patent right, and every contract by or with a public 
utility company or an affiliate thereof, providing for the giving or 
receiving of technical or financial advice or service (if such contract 
may involve a charge to any party thereto at a rate in excess of 
$2,500 per year in cash or securities or anything else of value), shall 
be deemed a material contract; 

(25) a balance sheet as of a date not more than ninety days prior 
to the date of the filing of the registration statement showing all of 
the assets of the issuer, the nature and cost thereof, whenever deter¬ 
minable, in such detail and in such form as the Commission shall 
prescribe (with intangible items segregated), including any loan in 
excess of $20,000 to any officer, director, stockholder or person 
directly or indirectly controlling or controlled by the issuer, or 
person wider direct or indirect common control with the issuer. All 
the liabilities of the issuer in such detail and such form as the Com¬ 
mission shall prescribe, including surplus of the issuer showing how 
and from what sources such surplus was created, all as of a date not 
more than ninety days prior to the filing of the registration state¬ 
ment. If such statement be not certified by an independent public 
or certified accountant, in addition to the balance sheet required to 
be submitted under this schedule, a similar detailed balance sheet 
of the assets and liabilities of the issuer, certified by an independent 
public or certified accountant, of a date not more than one year prior 
to the filing of the registration statement, shall be submitted; 

f 3) a profit and loss statement of the issuer showing earnings 
income, the nature and source thereof, and the expenses and 
fixed charges in such detail and such form as the Commission shall 
prescribe tor the latest fiscal year for which such statement is avail¬ 
able and for the two preceding fiscal years, year by year, or, if such 
issuer has been in actual business for less than three years, then for 
such time as the issuer has been in actual business, year by year. If 
the date of the filing of the registration statement is more than six 
months after the close of the last fiscal year, a statement from such 
closing date to the latest practicable date. Such statement shall show 
what the practice of the issuer has been during the three years or 
lesser period as to the character of the charges, dividends or other 
distributions made against its various surplus accounts, and as to 
depreciation, depletion, and maintenance charges, in such detail and 
form as the Commission shall prescribe, and if stock dividends or 
avails from the sale of rights nave been credited to income, they 
shall be shown separately with a statement of the basis upon which 
the credit is computed. Such statement shall also differentiate 
between any recurring and nonrecurring income and between any 
investment and operating income. Such statement shall be certified 
by an independent public or certified accountant; 

(27) if the proceeds, or any part of the proceeds, of the security 
to be issued is to be applied directly or indirectly to the purchase 
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of any business, a profit and loss statement of such business certified 
by an independent public or certified accountant, meeting the re¬ 
quirements of paragraph (26) of this schedule, for the three pre¬ 
ceding fiscal years, together with a balance sheet, similarly certified, 
of such business, meeting the requirements of paragraph (25) of 
this schedule of a date not more than ninety days prior to the filing 
of the registration statement or at the date such business was acquired 
by the issuer if the business was acquired by the issuer more than 
ninety days prior to the filing of the registration statement; 

(28) a copy of any agreement or agreements (or if identic agree¬ 
ments are used the forms thereof) made with any underwriter, in¬ 
cluding all contracts and agreements referred to in paragraph (17) 
of this schedule; 

(29) a copy of the opinion or opinions of counsel in respect to the 
legality of the issue, with a translation of such opinion, when neces¬ 
sary, into the English language; 

(30) a copy of all material contracts referred to in paragraph 
(24) of this schedule, but no disclosure shall be required of any 
portion of any such contract if the Commission determines that 
disclosure of such portion would impair the value of the contract 
and would not be necessary for the protection of the investors; 

(31) unless previously filed and registered under the provisions 
of this title, and brought up to date, (a) a copy of its articles of 
incorporation, with all amendments thereof and of its existing by¬ 
laws or instruments corresponding thereto, whatever the name, if 
the issuer be a corporation; (b) copy of all instruments by which 
the trust is created or declared, if the issuer is a trust; (c) a copy 
of its articles of partnership or association and all other papers 
pertaining to its organization, if the issuer is a partnership, unin¬ 
corporated association, joint-stock company, or any other form of 
organization; and 

(32) a copy of the underlying agreements or indentures affecting 
any stock, bonds, or debentures offered or to be offered. 

In case of certificates of deposit, voting trust certificates, collateral 
trust certificates, certificates of interest or shares in unincorporated 
investment trusts, equipment trust certificates, interim or other re¬ 
ceipts for certificates, and like securities, the Commission shall 
establish rules and regulations requiring the submission of informa¬ 
tion of a like character applicable to such cases, together with such 
other information as it may deem appropriate and necessary regard¬ 
ing the character, financial or otherwise, of the actual issuer of 
the securities and/or the person performing the acts and assuming 
the duties of depositor or manager. 

SCHEDULE B 

(1) Name of borrowing government or subdivision thereof; 

(2) specific purposes in detail and the approximate amounts to 
be devoted to such purposes, so far as determinable, for which the 
security to be offered is to supply funds, and if the funds are to be 
raised in part from other sources, the amounts thereof and the 
sources thereof, shall be stated; 
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(3) the amount of the funded debt and the estimated amount of 
the floating debt outstanding and to be created by the security to be 
offered, excluding intergovernmental debt, and a brief description 
of the date, maturity, character of such debt, rate of interest, charac¬ 
ter of amortization provisions^ and the security, if any, therefor. 
If substitution of any security is permissible, a statement of the con¬ 
ditions under which such substitution is permitted. If substitution 
is permissible without notice, a specific statement to that effect; 

(4) whether or not the issuer or its predecessor has, within a 
period of twenty years prior to the filing of the registration state¬ 
ment, defaulted on the principal or interest of any external security, 
excluding intergovernmental debt, and, if so, the date, amount, and 
circumstances of such default, and the terms of the succeeding 
arrangement, if any; 

n the receipts, classified by source, and the expenditures, classi¬ 
fy purpose, in such detail and form as the Commission shall 
prescribe for the latest fiscal year for which such information is 
available and the two preceding fiscal years, year by year; 

(6) the names and addresses of the underwriters; 

(7) the name and address of its authorized agent, if any, in the 
United States; 

(8) the estimated net proceeds to be derived from the sale in 
the United States of the security to be offered; 

(9) the price at which it is proposed that the security shall be 
offered in the United States to the public or the method by which 
such price is computed. A variation in price may be proposed prior 
to the date of the public offering of the security, but the Commission 
shall immediately be notified of such variation; 

(10) all commissions paid or to be paid, directly or indirectly, by 
the issuer to the underwriters in respect of the sale of the security 
to be offered. Commissions shall include all cash, securities, con¬ 
tracts, or anything else of value, paid, to be set aside, disposed of, 
or understandings with or for the benefit of any other persons in 
which the underwriter is interested, made, in connection with the 
sale of such security. Where any such commission is paid, the 
amount of such commission paid to each underwriter shall be stated; 

(11) the amount or estimated amounts, itemized in reasonable 
detail, of expenses, other than the commissions specified in para¬ 
graph (10) of this schedule, incurred or borne by or for the account 
of tne issuer in connection with the sale of the security to be offered 
or properly chargeable thereto, including legal, engineering, certifi¬ 
cation, and other charges; 

(12) the names and addresses of counsel who have passed upon 
the legality of the issue; 

(13) a copy of any agreement or agreements made with any 
underwriter governing the sale of the security within the United 
States; and 

(14) an agreement of the issuer to furnish a copy of the opinion 
or opinions of counsel in respect to the legality of the issue, with a 
translation, where necessarv, into the English language. Such opin¬ 
ion shall set out in full all laws, decrees, ordinances, or other acts 
of Government under which the issue of such security has been 
authorized. 
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TITLE II 


Section 201. For the purpose of protecting, conserving, and 
advancing the interests of the holders of foreign securities in default, 
there is hereby created a body corporate with the name “ Corporation 
of Foreign Security Holders” (herein called the “Corporation”). 
The principal office of the Corporation shall be located in the District 
of Columbia, but there may be established agencies or branch offices 
in any city or cities of the United States under rules and regulations 
prescribed by the board of directors. 

Sec. 202. The control and management of the Corporation shall 
be vested in a board of six directors, who shall be appointed and 
hold office in the following manner: As soon as practicable after the 
date this Act takes effect the Federal Trade Commission (herein¬ 
after in this title called “ Commission ”) shall appoint six directors, 
and shall designate a chairman and a vice chairman from among 
their number. After the directors designated as chairman and vice 
chairman cease to be directors, their successors as chairman and vice 
chairman shall be elected by the board of directors itself. Of the 
directors first appointed, two shall continue in office for a term of two 
years, two for a term of four years, and two for a term of six years, 
from the date this Act takes effect, the term of each to be designated 
by the Commission at the time of appointment. Their successors 
shall be appointed by the Commission, each for a term of six years 
from the date of the expiration of the term for which his prede¬ 
cessor was appointed, except that any person appointed to fill a 
vacancy occurring prior to the expiration of the term for which his 
predecessor was appointed shall be appointed only for the unex¬ 
pired term of such predecessor. No person shall be eligible to serve 
as a director who within the five years preceding has had any in¬ 
terest, direct or indirect, in any corporation, company, partnership, 
bank or association which has sold, or offered for sale any foreign 
securities. The office of a director shall be vacated if the board of 
directors shall at a meeting specially convened for that purpose by 
resolution passed by a majority of at least two-thirds of the board 
of directors, remove such member from office, provided that the 
member whom it is proposed to remove shall have seven days’ notice 
sent to him of such meeting and that he may be heard. 

Sec. 203. The Corporation shall have power to adopt, alter, and 
use a corporate seal; to make contracts; to lease such real estate as 
may be necessary for the transaction of its business; to sue and 
be sued, to complain and to defend, in any court of competent juris¬ 
diction, State or Federal; to require from trustees, financial agents, 
or dealers in foreign securities information relative to the original 
or present holders of foreign securities and such other information 
as may be required and to issue subpenas therefor; to take over the 
functions of any fiscal and paying agents of any foreign securities in 
default; to borrow money for the purposes of this title, and to 
pledge as collateral for such loans any securities deposited with 
the Corporation pursuant to this title; by and with the consent and 
approval of the Commission to select, employ, and fix the compen¬ 
sation of officers, directors, members of committees, employees, attor¬ 
neys, and agents of the Corporation, without regard to the provi- 




26 


sions of other laws applicable to the employment and compensation 
of officers or employees of the United States; to define their authority 
and duties, require bonds of them and fix the penalties thereof, 
and to dismiss at pleasure such officers, employees, attorneys, and 
agents; and to prescribe, amend, and repeal, by its board of direc¬ 
tors, bylaws, rules, and regulations governing the manner in which 
its general business may be conducted and the powers granted to it 
by law may be exercised and enjoyed, together with provisions for 
such committees and the functions thereof as the board of directors 
may deem necessary for facilitating its business under this title. 
The board of directors of the Corporation shall determine and pre¬ 
scribe the manner in which its obligations shall be incurred ana its 


expenses allowed and paid. 

Sec. 204. The board of directors may— 

(1) Convene meetings of holders of foreign securities. 

(2) Invite the deposit and undertake the custody of foreign securi¬ 
ties which have defaulted in the payment either of principal or 
interest, and issue receipts or certificates in the place of securities so 

deposited. . 

(3) Appoint committees from the directors of the Corporation 
and/or all other persons to represent holders of any class or classes 
of foreign securities which have defaulted in the payment either of 
principal or interest and determine and regulate the functions of such 
committees. The chairman and vice chairman of the board of direc¬ 
tors shall be ex officio chairman and vice chairman of each committee. 

(4) Negotiate and carry out, or assist in negotiating and carrying 
out, arrangements for the resumption of payments due or in arrears 
in respect of any foreign securities in default or for rearranging the 
terms on which such securities may in future be held or for convert¬ 
ing and exchanging the same for new securities or for any other 
object in relation thereto; and under this paragraph any plan or 
agreement made with respect to such securities shall be binding upon 
depositors, providing that the consent of holders resident in the 
United States of 60 per centum of the securities deposited with the 
Corporation shall be obtained. 

(5) Undertake, superintend, or take part in the collection and 
application of funds derived from foreign securities which come into 
the possession of or under the control or management of the 
Corporation. 

(6) Collect, preserve, publish, circulate, and render available in 
readily accessible form, when deemed essential or necessary, docu¬ 
ments, statistics, reports, and information of all kinds in respect of 
foreign securities, including particularly records of foreign external 
securities in default and records of the progress made toward the 
payment of past-due obligations. 

(7) Take such steps as it may deem expedient with the view of 
securing the adoption of clear and simple forms of foreign securities 
and just and sound principles in the conditions and terms thereof. 

(8) Generally, act in the name and on behalf of the holders of 
foreign securities the care of representation of whose interests may 
be entrusted to the Corporation; conserve and protect the righto and 
interests of holders of foreign securities issued, sold, or owned in the 
United States; adopt measures for the protection, vindication, and 
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preservation or reservation of the rights and interests of holders of 
foreign securities either on any default in or on breach or contem¬ 
plated breach of the conditions on which such foreign securities may 
have been issued, or otherwise; obtain for such holders such legal 
and other assistance and advice as the board of directors may-deem 
expedient; and to do all such other things as are incident or con¬ 
ducive to the attainment of the above objects. 

Sec. 205. The board of directors shall cause accounts to be kept of 
all matters relating to or connected with the transactions and busi¬ 
ness of the Corporation, and cause a general account and balance 
sheet of the Corporation to be made out in each year, and cause all 
accounts to be audited by one or more auditors who shall examine 
the same and report thereon to the board of directors. 

Sec. 206. The Corporation shall make, print, and make public an 
annual report of its operations during each year, send a copy thereof, 
together with a copy of the account and balance sheet and auditor’s 
report, to the Commission and to both Houses of Congress, and pro¬ 
vide one copy of such report but not more than one on the application 
of any person and on receipt of a sum not exceeding $1: Provided, 
That the board of directors in its discretion may distribute copies 
gratuitously. 

Sec. 207. The Corporation may in its discretion levy charges, 
assessed on a pro rata basis, on the holders of foreign securities 
deposited with it: Provided , That any charge levied at the time of 
depositing securities with the Corporation snail not exceed one fifth 
of 1 per centum of the face value of such securities: Provi/led fur¬ 
ther, That any additional charges shall bear a close relationship to 
the cost of operations and negotiations including those enumerated 
in sections 203 and 204 and shall not exceed 1 per centum of the face 
value of such securities. 

Sec. 208. The Corporation may receive subscriptions from any 

§ erson, foundation with a public purpose, or agency of the United 
tates Government, and such subscriptions may, in the discretion of 
the board of directors, be treated as loans repayable when and as the 
board of directors shall determine. 

Sec. 209. The Keconstruction Finance Corporation is hereby 
authorized to loan out of its funds not to exceed $75,000 for the use 
of the Corporation. 

Sec. 210. Notwithstanding the foregoing provisions of this title, 
it shall be unlawful for, ana nothing in this title shall be taken or 
construed as permitting or authorizing, the Corporation in this title 
created, or any committee of said Corporation, or any person or 
persons acting for or representing or purporting to represent it— 

(a) to claim or assert or pretend to be acting for or to repre¬ 
sent the Department of State or the United States Government; 

(b) to make any statements or representations of any kind to 
any foreign government or its officials or the officials of any 
political subdivision of any foreign government that said Cor¬ 
poration or any committee thereof or any individual or indi¬ 
viduals connected therewith were speaking or acting for the 
said Department of State or the United States Government; or 

(c) to do any act directly or indirectly which would interfere 
with or obstruct or hinder or which might be calculated to 
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obstruct, hinder or interfere with the policy or policies of the 
said Department of State or the Government of the United 
States or any pending or contemplated diplomatic negotiations, 
arrangements, business or exchanges between tbe Government 
of the United States or said Department of State and any for¬ 
eign government or any political subdivision thereof. 

Szcrm. This title shall not take effect until the President finds 
that its taking effect is in the public interest and by proclamation 
so declares. 

Sec. 212. This title may be cited as the “ Corporation of Foreign 
Bondholders Act, 1933.” 

Approved May 27 tt 1933. 
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